CHAPTER XVIII
ADJUDICATION OF CIVIL DISPUTES AND CLAIMS
Introduction:  It is our common experience that due to procedural and technical difficulties, litigation in

ordinary Civil Courts becomes very dilatory and costly and the insured persons cannot afford it. Therefore,

for adjudicating the civil disputes arising out of the applicability of the Act, the legislature felt the necessity

of establishing specialized courts. For the purpose of deciding  any  matter which is in dispute between a

principal employer and the Corporation, or between a principal employer and an immediate employer, or

between a person and the Corporation or between an employee and a principal or immediate employer,

the E.S.I.Act provides for the establishment of Employees’ State Insurance Courts (E.I. Courts). Such

Courts have been established by the respective State Governments under Section 74 of the Act all over

the Country in areas where the benefit provisions of the Act are in force. Wherever there is no justification

for establishment of a full time Employees’ Insurance Court, the State Governments are empowered to

appoint the presiding officers of civil or criminal courts or industrial tribunals to function as Employees’

Insurance Courts in addition to their normal duties. Under sub-section (3) of Section 75, the jurisdiction

of the Civil Court has been barred to decide the above disputes. This chapter deals with the procedure

relating to the settlement of civil disputes, powers and functions of the E.I.Courts, awarding decrees,

Appeals against the judgment of EI Courts etc.

L18.1 Section 74. CONSTITUTION OF EMPLOYEES’ INSURANCE COURT:

(1) The State Government shall, by notification in the Official Gazette, constitute an Employees’ Insurance

Court for such local area as may be specified in the notification.

(2) The Court shall consist of such number of Judges as the State Government may think fit.

(3) Any person who is or has been a judicial officer or is a legal practitioner of five years standing shall be

qualified to be a Judge of the Employees’ Insurance Court.

(4) The State Government may appoint the same Court for two or more local areas or two or more Courts

for the same local area.

(5) Where more than one Court has been appointed for the same local area, the State Government may by

general or special order, regulate the distribution of business between them.

Case Law:  Powers of State Government could not be restricted:

It was held by the Madhya Pradesh High Court that there is nothing found in the provisions of Section 74
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of the Act which could restrict the powers of the State Government to appoint persons, other than the

presiding officers of civil or criminal courts to function as Employees’ Insurance Courts in addition to

their regular duties. (Jiyajirao Cotton Mills Ltd. v. ESI Corporation- 1962 (5) FLR.475)
L18.2
Matters to be decided by Employees’ Insurance Court (E.I.Court):

Section 75 (1), (2), and (2A) lays down the matters to be decided by the E.I.Court as follows.

75(1):  If any question or dispute arises as to - (a) whether any person is an employee within the

meaning of this Act or whether he is liable to pay the employee’s contribution, or

(b) the rate of wages or average daily wages of an employee for the purposes of this Act, or

(c) the rate of contribution payable by a principal employer in respect of any employee, or

(d) the person who is or was the principal employer in respect of any employee, or

(e) the right of any person to any benefit and as to the amount and duration thereof, or

(ee) any direction issued by the Corporation under section 55A on a review of any payment of

dependants’ benefits, or

(f) Omitted

(g) any other matter which is in dispute between a principal employer and the Corporation, or

between a principal employer and an immediate employer, or between a person and the

Corporation or between an employee and a principal or immediate employer, in respect of any

contribution or benefit or other dues payable or recoverable under this Act, or any other matter

required to be or which may be decided by the Employees’ Insurance Court under this Act, such

question or dispute subject to the provision of sub-section (2A) shall be decided by the Employees’

Insurance Court in accordance with the provisions of this Act.

75(2):  Subject to the provisions of sub-section (2A), the following claims shall be decided by

the Employees’ Insurance Court, namely :- (a) claim for the recovery of contributions from the

principal employer;

(b) claim by a principal employer to recover contributions from any immediate employer;

(c) Omitted

(d) claim against a principal employer under section 68;
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(e) claim under section 70 for the recovery of the value or amount of the benefits received by a

person when he is not lawfully entitled thereto; and

(f) any claim for the recovery of any benefit admissible under this Act.

75(2A): If in any proceedings before the Employees’ Insurance Court, a disablement question

arises and the decision of a medical board or a medical appeal tribunal has not been obtained on

the same and the decision of such question is necessary for the determination of the claim or

question before the Employees’ Insurance Court, that Court shall direct the Corporation to have

the question decided by this Act and shall thereafter proceed with the determination of the claim

or question before it in accordance with the decision of the medical board or the medical appeal

tribunal, as the case may be, except where an appeal has been filed before the Employees’ Insurance

Court, under sub-section (2) of section 54A in which case the Employees’ Insurance Court may

itself determine all the issues arising before it.
Though the above provisions do not envisage as to who has to approach the EI Court, by necessary

implication when the employer denies the liability or applicability of the provisions of the Act or

the quantum of  contributions to be deposited by the employer, It is for him to approach the EI

Court and seek adjudication. It is not for the Corporation in each case whenever there is a dispute,

to go the EI Court and have the dispute adjudicated. Otherwise, the Act would become unworkable

and defeat the object and purpose of the Act. (Supreme Court in the case of ESIC v. F. Fibre
Bangalore (P) Ltd., -1997(1) CLR 403 and ESIC, Thrissur v. Hotel Amma -1998 LIC 2442)
It is for the defaulting employer to approach the Court and seek adjudication and not the

Corporation. (Supreme Court in ESIC v. C.C.Santhakumar- 2007(I) LLN1; 2007(2) LLJ3; 2007(i)
LIC 597; 2007(112) FLR 636; 2007(54) AIC. (SOC.22) at p. 13)
Section 75(2) does not compel the Corporation to move the Court whenever there is a claim

which they have to enforce. (1988(1) LLJ.80)

L18.3
CIVIL COURTS HAVE NO JURISDICTION:

75(3); No Civil Court shall have jurisdiction to decide or deal with any question or dispute as

aforesaid or to adjudicate on any liability which by or under this Act is to be decided by a

medical board, or by a medical appeal tribunal or by the Employees’ Insurance Court.

Case Laws:  1. Civil courts debarred for matters to be settled by insurance court:  Section 75(3)

completely debars jurisdiction of the Civil Court in a matter which can be decided by the Court

under the Act. (Baidyanath Ayurveda Bhavan (P) Ltd., v. ESIC- 1975 (2) LLJ. 128)
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2.  Section 75 of the Act has enumerated exhaustively the matters to be decided by

the E.I.Court. The respondents filing a civil suit after collector issuing notice under Revenue

Recovery Act, is not warranted. It was held by the High Court of Bombay that the suit is not

maintainable as the civil court had no jurisdiction to entertain the said suit.
(ESIC v. Sidram
Narayan Mathur and others.- 2000 (1) LLN.945)
3.  No Civil Court shall have jurisdiction to deal with any dispute falling within

section 75 or to adjudicate on any liability which by this Act is to be decided by the Insurance

Court. (K.C.S.Dhanushkodi Nadar & Sons v. ESIC Madras- 1964 (1) LLJ.213)
4.  Civil court has no jurisdiction to grant a declaration that a factory or establishment

is not covered under the provisions of the Act or that, that factory or establishment cannot be

proceeded against under the provisions of the Act as otherwise it will be paralyzing the whole

working of the Act and the scheme framed there under. (Shriram Prasad v. ESIC-1988 (2)
LLN.513)
5.  Industrial Tribunal has no jurisdiction to direct the Corporation not to demand the

contribution— The Andhra Pradesh High court held that the proceedings for coverage of the

establishment under the Act must be taken under the Act and not under any other Act. Once the

special remedy is provided under the Act constituting thr Insurance Court to resolve the said

dispute, the jurisdiction of the civil courts and tribunals is impliedly barred. (ESIC Hyderabad-

Industrial Tribunal-cum-Labour Court, Visakhapatnam and others. 2007(3) LLJ.900)

6. Writ petition not maintainable, when special court established for the purpose:

When a special court has been established under the provisions of the statute, it will not be

appropriate to decide the said dispute, by way of writ petition under extra ordinary jurisdiction

of the High Court under Article 226 of the constitution.  (K.P.Mishra v. State of Rajasthan-1993
(2) LLJ.1123)
7.  Writ petition dismissed as alternate remedy under Section 75 of the Act exists.

(Ramesh Enterprises Ltd. Virudhnagar v. ESIC Madhurai-2003(3) LLJ.68; 2004(1)
LLN.87)(Madras High court in Pulicar Mills Ltd., represented by Managing Director v. ESIC
represented by Director General, New Delhi-2005(3) LLJ.388)
L18.4 POWERS OF E.I.COURT:
Under Section78 (1), the Employees’ Insurance Court shall have all the powers of a Civil Court

for the purposes of summoning and enforcing the attendance of witnesses, compelling the

discovery and production of documents and material objects, administering oath and recording

evidence and such Court shall be deemed to be a Civil Court within the meaning of section 195

and Chapter XXXVI of the Code of Criminal Procedure, 1973 (2 of 1974).
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According to Section 78(2) of theAct, the Employees’ Insurance Court shall follow such procedure

as may be prescribed under rules made by the Government of the State in which such Court is

constituted.

An order of the Employees’ Insurance Court shall be enforceable as if it were a decree passed in

a suit by a Civil Court under Section 78 (4).

L.18.5 Commencement of proceedings.

As per Section 77 (1) of the Act, the proceedings before an Employees’ Insurance Court

shall be commenced by an application.  The employer who wishes to file an application to

resolve the dispute will have to file the application before the jurisdictional E.I. Court and in no

other Court.

L18.6
Transfer of cases to other courts under Section 76:

76(2) If the Court is satisfied that any matter arising out of any proceeding pending

before it can be more conveniently dealt with by any other Employees’ Insurance Court

in the same State, it may, subject to any rules made by the State Government in this

behalf, order such matter to be transferred to such other Court for disposal and shall

forthwith transmit to such other Court the records connected with that matter.

76 (3) The State Government may transfer any matter pending before any Employees’

Insurance Court in the State to any such Court in another State with the consent of the

State Government of that State.

76(4) The Court to which any matter is transferred under sub-section (2) or sub-section

(3) shall continue the proceedings as if they had been originally instituted in it.

L18.7 FILING OF APPLICATION:  Every proceeding under Section 75 shall be

commenced by presentation of an application to the Court.  Section 77 (2): Every such application

shall be in such form and shall contain such particulars and shall be accompanied by such fee, if

any, as may be prescribed by rules made by the State Government in consultation with the

Corporation.   Every such application shall be verified in the same manner as a pleading in Civil

Court and shall be accompanied by 2 copies thereof (one for Court and one for the opposite

party. If the opponents are more than one, the copies of application should be as many as there

are opponents). The form of application has been prescribed in E.I.Court Rules which may

slightly differ from State to State. Every application shall contain the following particulars:

i)

ii)



The name of the Court in which the application is brought;

the full name including father’s name, description including age, occupation

and place of residence of applicant;
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iii)

iv)

v)

vi)

vii)



the full name including father’s name, description including age, occupation,

and place of residence of the opposite party so far as they can be ascertained;

the facts constituting the cause of action and the date when it arose;

the facts that the Court has jurisdiction;

particulars giving the address within the jurisdiction of the Court at which

notice or summons may be served on the applicant ;   and

the relief which the applicant claims.

324



L18.8 Affixing Court fee stamps: Every application must be affixed with  appropriate Court fee

stamps as applicable to the specific EI Court rules of the State.

L18.9 Stay Petition: Where the applicant prays for stay of operation or execution of any order

issued by the opposite party, a separate application for grant of stay may be filed.

L18.10 APPEARANCE BY LEGAL PRACTITIONERS, ETC. - Any application, appearance

or act required to be made or done by any person to or before an Employees’ Insurance Court

(other than appearance of a person required for the purpose of his examination as a witness) may

be made or done by a legal practitioner or by an officer of a registered trade union authorised in

writing by such person or with the permission of the Court, by any other person so authorized.

(Section 79 of the Act)

L18.11 DEPOSITING OF FIFTY PERCENT OF THE DISPUTED AMOUNT: According to

Section 75(2B) of the Act, any dispute between a principal employer and the Corporation in

respect of any contribution or any other dues shall not be raised by the principal employer in the

Employees’ Insurance Court unless he has deposited with the Court fifty per cent of the amount

due from him as claimed by the Corporation.

Provided that the Court may, for reasons to be recorded in writing, waive or reduce the amount

to be deposited under this sub-section.

Case Law: Section 75(2B) is constitutionally valid: Questioning the constitutional validity of

Section 75(2B) of the Act, the petitioner contended that the pre-deposit as a condition before

entertaining the dispute makes the provision illusory as the court is the court of first instance for

the purpose of adjudication in as much as there is no mechanism for prior adjudication under any

of the provisions of the Act. There is an inherent right of every person to bring a suit of civil

nature and unless the suit is barred by statute, one may, at one’s peril, bring a suit of one’s choice.
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       The Madhya Pradesh High Court held that the provisions of Section 40,45, 45-A and 45-B

of the ESIAct shows the obligation cast on the principal employer and the process of computation.

The Apex Court in the case of F.Fibre, Bangalore (P) Ltd., (1997(1) CLR 403) has expressed the

opinion that the Corporation is empowered to best judgment assessment under Section 45-A and

call upon the employer to deposit the amount with the Corporation. Their Lordships have opined

that it is not for the Corporation to go in each case to the EI Court and have the dispute adjudicated.

When there is a best assessment judgment upon hearing, the employer cannot approach the court

and obtain an interim order as the said forum has power to grant stay. There is adjudication under

Section 45-A of the Act and the principles of natural justice are expressly provided therein. The

adjudication has its own character and contour. Therefore it is not correct to say that there was no

provision in the Act for prior adjudication before approaching the EI Court.  It is true that the

Principal Employer can dispute the claim put forth by the Corporation but the deposit as stipulated

in Sec. 75(2B) cannot be said to be harsh, unreasonable and arbitrary or it cannot be said that it

is the adjudication at the first instance as if it is a suit.

       The Parliament in its wisdom has provided many measures to curb and control the principal

employer and to make them comply with the provisions of the Act. The determination under

Section 45-A is not made at the whims and fancies of the Corporation. The Regional Director is

authorized to adjudicate, determine and compute before the same is called in question before the

EI Court.

       The contention of the petitioner that access to justice is a human right and the same is totally

curbed  by incorporation of such a pre-deposit, is neither sound nor correct as there is no denial

of access to justice but is hedged with a condition and the condition is a reasonable one. Therefore,

the provisions of Section 75(2B) does not offend Article 14 of the constitution. The pre-deposit

cannot be held to be unreasonable and arbitrary. (Harshlal Paper and Board Mills Ltd. v. Union

of India and others-2009(120) FLR.77; 2009LLR.(SN.25) at p.325)

Deposit amount can be waived or reduced by the Court specifying reasons in writing: There is

no absolute ban on the employer contending the claim or any other dues made by the Corporation

to avail of the remedy provided under the Act. The Division Bench of the Rajasthan High Court

held that there is a mitigating power under the provision itself which enables the court in

appropriate cases for reasons to be recorded in writing to waive or reduce the amount to be

deposited under the section like many other discretion which vests in any court. (Hindustan Zinc
Ltd., v. Union of India-2004(4) LIC 3816; 2005(104) FLR315)
The Insurance Court has discretionary power to reduce the deposit amount: Where the impugned

order of the EI Court as to the reduction of amount to be deposited was to the extent of 30%, it
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has exercised its discretionary power under the proviso to Sec. 75(2B) of the Act and was within

its jurisdiction. Hence the Rajasthan High Court observed that the same did not require interference

under Art. 226 of the Constitution. (Chetak Stones Pvt. Ltd., v. Deputy Director ESIC and others.-
2006(2) LLJ.1050
Stay order to be set aside if the deposit amount not paid: Where the employer disputing the

demand has neither deposited the 50% of the amount  nor shown any reason for doing so, the

Insurance Court has no jurisdiction to stay the recovery proceedings by the Corporation. Hence

it was held by the Karnataka High Court that the stay order is to be set aside. (ESIC Bangalore v.
Catholic Club, Bangalore and another- 2000(2) LLN.258)
Reasons to be recorded when the deposit amount waived off or reduced: The Division Bench of

Allahabad High Court observed that the order of rejection of waiver or reduction is a discretionary

power and the court is compelled to provide with reasons only for waiver or reduction. There is

no provision that reasons are also to be given when such prayer is rejected. First part of sub-

section 2B of Section 75 of the Act itself is qualifying section for rejection. (Sathyam Glass
Works Industries and another v. ESIC Kaanpur-2007(113) FLR.786; 2007LLR 750; 2007(3)
LLJ. 75)
Waiving order to be a speaking one: Unless the court exempts or waives or reduces the 50% of

the amount that is to be deposited for reasons to be recorded in writing, automatically, Section

75(2B) of the Act prevails upon the employer from out of which there is no escape. (Connemara
Hotel, Spencer International Hotels Ltd., Madras v. EI Court Madras and others-
2000(3)LLN.1018
Waiving of the deposit amount has to be done by the insurance court before numbering the case:

The Andhra Pradesh High Court observed that whenever applications are moved along with the

original petitions of the E.I.Cases, as the case may be, in the light of the proviso to Section

75(2B) of the Act, the concerned court is duty bound to decide whether such depositing is to be

dispensed with or to be waived or such relief to be negated, even before numbering the original

petition  or the EI case, as the case may be, so that an opportunity  to make such deposit scan be

given to the concerned party and to further proceed with the matter in accordance with the Law.

(Royal Food Products, Rajahmundry v. ESIC, Hyderabad and another-2007(3)LLJ.695)
L18.12 PRODUCTION OF DOCUMENTS: When any reliance is made on certain documents

in the application, it is necessary that original (or true copies thereof) may be filed in the Court

along with the application. Copies of these documents must also be enclosed to the copy of the

application intended to the opposite party.
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L18.13   LIMITATION: Section 77(1A), every such application shall be made within a period of

three years from the date on which the cause of action arose.

L18.14 CAUSE OF ACTION: a) The cause of action in respect of a claim by the Corporation for

recovering contributions (including interest and damages) from the principal employer shall be

deemed to have arisen on the date on which such claim is made by the Corporation for the first

time :

 (b) the cause of action in respect of a claim by the principal employer for recovering contributions

from an immediate employer shall not be deemed to arise till the date by which the evidence of

contributions having been paid  due to be received by the Corporation under the regulation.
L18.15  REGISRATION AND NUMBERING OF THE CASE: If the application is  by the principal

employer against the Corporation disputing any claim for contribution the court may order for depositing

the 50% of the disputed amount. In case the court orders for reduction or waiver of the deposit under the

proviso to Section 75(2B), it should pass an order specifying the reasons for such reduction or waiver of

the deposit. This should be done before numbering the case and granting any interim stay.

ROLE OF SSO: The Social Security Officer of the Corporation, who is attending the Insurance Court

daily for watching the proceedings and reporting the progress to the Regional/sub regional office, may

raise objection for grant of stay without ordering for payment of deposit or for reducing or waiving the

deposit. This is for the reason that before passing an order under Section 45-A by the Authorized Officer

of the Corporation, the employer was given an opportunity of being heard and the determination was

based on the facts furnished by him. Thus adjudication has already taken place before the determination.

Hence there is no reason for considering the employer’s case for reduction or waiver of the mandatory

deposit prescribed under Section 75(2B) of the Act. The Court, if any, such objection raised by the SSO

on behalf of the Corporation should also take in to consideration, and the order should have a reference to

such objection and it’s over ruling, if any.  The order should specify a time frame within which the

petitioner employer has to remit the deposit amount. In case the employer fails to remit the amount of

deposit ordered by the Court within the time limit, the interim stay, if any, granted by the Court does not

operate any longer, and the Corporation can proceed with the recovery of the disputed amount after

informing the court.

L18.16 ISSUE OF SUMMONS: After registration of the case, the Court shall issue summons to the

opposite party (Respondent) to appear either in person or by an authorized agent or advocate duly instructed

and able to answer all material questions relating to the case, or who shall be accompanied by some

person able to answer all such questions. The date and time for appearance are specified in the summons.

If the respondent fails to appear in the Court at the stipulated date and time, the Court may decide the

matter in his absence i.e. ex-parte. The summons also require the respondent to file a written statement

offering para-wise replies to the points raised in the application in duplicate prior to that date.
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L18.17 SERVICE OF SUMMONS:  A summon or notice may be served either by Registered post or hand

delivery or in such other manner as the court thinks fit.

        The Social Security Officer of the Corporation present in the court or attending the court daily may

collect copy of the petition with enclosures if any, stay order granted by the Court, and summons  for

appearance and filing written statement. He may submit the same to the Regional/Sub-regional office for

further action.

L18.18 WRIITEN STATEMENT:  Where the opposite party (respondent) is the Corporation, on receipt

of copy of the petition, stay order if any and the summons through the SSO (Legal) or otherwise, the legal

branch at Regional/Sub-Regional office may open a separate file for the said EI case, call for the employer’s

file from the revenue branch, and prepare para-wise comments commonly called “written statement”. If

it is considered necessary to engage a counsel to plead the case, the file is put up to the Regional Director/

Joint Director In-charge for naming an advocate out of the approved panel. In case the written statement

is prepared by the Corporation, a reduction of 10% in the fee to be paid to the Advocate is to be made.

      The written statement usually contains replies Para by Para to the allegations made in the application

(petition) and is verified for truth of the statements made in the statement filed. In the written statement,

it is to be stated specifically whether the Corporation admits or demise the truth of the various allegations

or averments made in the application. It is very important to note that under the law of pleading if any

statement, allegation or averment made in the application is not specifically denied, the same will be

considered as an admission on the part of the respondent and he may be stopped from rebutting those

statements  subsequently. The  written statement also contains all matters which could show that the

application is not maintainable at law and must include all other defences which if not raised, would

likely to take the applicant by surprise or would raise issues of facts not arising out of the application e.g.

fraud, undue influence or coercion, release, performance or facts showing illegality of the transaction. It

may also be noted that issues pertaining to law points have to shown first in the written statement and

issues relating to facts have to be stated thereafter. In case of any court judgments are available in support

of our contention, they must be cited. It may be added that the respondent has strict proof for the above

submission and for these reasons, and the other points to be submitted at the time of arguments; the

application is to be set aside. If any specific relief is sought, that must also figure in the written statement.

In case any additional time is required for preparation and filing of the written statement, an application

to that effect may be made to the court, in which case the court may grant additional time. If the written

statement is not filed on the date fixed for it, and there is no prayer for grant of additional time, the court

may pronounce the judgment against the respondent or make such order in relation to the proceedings as

it thinks fit.
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After filing the written statement, the regular hearing commences:

L18.19 FILING AND DISCOVERY OF DOCUMENTS: This is called “document stage”. Both the

parties have to file documents on which reliance is placed and or file application for discovery of documents

in possession of the respondents or other parties.  Interrogations wherever necessary, have also to be

made.

Where the establishment of a fact depends upon the production of a particular document to counter the

allegations, the same should be filed in support of our contention. If the coverage is disputed, the report of

the SSO, Form-01, statement of the employer, coverage under EPF, or any other documentary evidence to

prove the manufacturing or business activity and employment of required persons is to be submitted.

L18.20 FRAMING ISSUES: The next stage of proceedings is the “framing of the issues”. The court

sorts out the allegations and averments and counter allegations made in the application and the written

statement and after examination of the parties, and of the documents that my appear necessary, the Court

ascertains the exact points in dispute and there upon frames and records the issues upon which the right

issues of facts and issues upon which concern points of law. The issues are so framed as to indicate clearly

as to which of the parties has to discharge the burden or prove that particular point. As a general rule,

burden of proof regarding any point of fact is on the party, who alleges it.

 The court has to give a decision on each issue framed, unless the matter is decided on preliminary issue

of law-point or finding upon any one issue or more of the issues are sufficient for the decision of the entire

case. The raising and recording of the issues is a mandatory provision of law.

L18.21 Appearance of parties on the date of hearing: Attendance in the court on the day of hearing in

person or by the legal practitioner is absolutely necessary. Regional Office/SRO must ensure that the SSO

and the counsel engaged in the case appear on the day of hearing and present our case in proper manner.

If further time is required an adjournment can be sought.

L18.22 Evidence: After the issues are framed, the partiers are called upon to lead the evidence. The right

of the applicant is to lead the evidence first. After the applicant and his witnesses have been examined, the

respondent is called upon to produce his witnesses for examination, cross examination, re-examination

etc. in the same manner. Our advocate should effectively cross examine the applicant’s witnesses, and

examination of witnesses. If considered necessary, he may not hesitate to re-examine our witnesses after

their cross-examination by the opposite party by way of clarification or elucidation. No new matter can

be introduced in re-examination except with the permission of the court. The court has a right to put at

any stage any question in any form to the witness to ascertain the truth. This unlimited power is vested in

the court as both the applicant and respondent may try to conceal or suppress facts from the court.
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            Regional office/Sub-Regional Office may list out the witnesses to be produced in the case. The

person or persons who prepared the documents and who have personal knowledge of the fact should be

summoned to give evidence. Thus, where a claim depends upon the findings of an inspection, it is necessary

to introduce the inspection report as an exhibit and the SSO concerned should be called upon to prove

that report, by testifying to the court that he had conducted the inspection and the report before the court

is the one prepared by him on the basis of the records produced by the employer at the time of inspection

and verified by him. It is important to bear in mind that it is the quality and not the quantity of evidence

which weighs with the court and every care should be exercised that all material of evidentiary value is

brought on the record of the court.

For this purpose, send intimation to the officials cited as witnesses in the case well in advance, and if they

have to come from an outstation, they may be allowed to arrive one day in advance so that they can go

through the file to get acquainted with the facts, and to take proper briefing from the advocate, so that the

burden of proving the facts as alleged by the Corporation in the written statement is properly discharged.

L18.23 BURDEN OF PROOF: The burden of proof rests with the party who substantially asserts the

affirmative of the issue and not upon the party who denies it. Parties, on whom the onus of proof lies must

in order to succeed, establish at least a prima facie case. He cannot on failure to prove so, take advantage

of the weakness of his opponent’s case.

L18.24 ARGUMENTS: After the evidence is completed, both sides are allowed an opportunity to argue

their case. In the course of arguments, it is necessary to follow the issues originally framed and try to

establish that the evidence on record proves the points alleged by the Corporation. In the arguments, a

prayer for awarding costs may also be made, as this social security organization aimed at providing

benefits to the employees and their families, cannot spend those funds on unnecessary litigation.

L18.25 COSTS: The provisions of Section 78(3) relating to costs are as follows:

78(3) All costs incidental to any proceeding before an Employees’ Insurance Court shall, subject to such

rules as may be made in this behalf by the State Government, be in the discretion of the Court.

    The court shall have full powers to determine by whom or out of what p[property and to what extent

such costs are to be paid. Where the court directs that any costs shall not follow the event, the court shall

state the reasons in writing. Costs are soothing balm of litigation and the costs are awarded to a successful

party whether it be plaintiff or defendant or applicant or respondent. But if the court in any particular case

does not follow this principle in any particular case, than it is incumbent upon the court to state the

reasons thereof in writing. A prayer for awarding costs and a certificate of costs may be filed before the

judgment is pronounced.
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L18.26 JUDGEMENT: The judgment is towards relief. The court may pronounce the judgment

immediately after conclusion of the proceedings, or it may defer it to a later date. A formal decree is later

is issued which specifies the number of application, the names of the parties, the particulars of the claim

and the relief claimed. It may also state the amount of costs of the proceedings and by whom it is to be

borne, or may state that the costs should be borne by the respective parties, in which case it amounts to no

costs.

L18.27 APPLICATION FOR COPY OF JUDGEMENT: After the judgment is pronounced, an application

for supply of the judgment copy is to be made in writing duly affixing the required court fee. The time

limit for appeal if any starts from the date of judgment. Therefore, early action should be taken in this

regard.

L18.28 EXECUTION OF DECREE:  An application for execution of the decree has to be made in

writing within one year before the court which passed the order. The EI Court cannot execute its own

orders. Instead, on an application for execution being made, the court sends the same together with the

necessary records to a Civil Court for execution and such Court has the power of executing it as if the

decree has been passed by the Civil Court itself. The provisions of Section 78(4) in this regard are as

follows.

“78(4): An order of the Employees’ Insurance Court shall be enforceable as if it were a decree passed in

a suit by a Civil Court”.

L18.29 APPEAL:  The provisions of Section 82 relating to ‘Appeal’ are as follows:

82. APPEAL. - (1) Save as expressly provided in this section, no appeal shall lie from an order of an

Employees’ Insurance Court.

(2) An appeal shall lie to the High Court from an order of an Employees’ Insurance Court if it involves a

substantial question of law.

(3) The period of limitation for an appeal under this section shall be sixty days.

(4) The provisions of sections 5 and 12 of the Limitation Act, 1963 (36 of 1963) shall apply to appeals

under this section.

Substantial question of Law:  1. It need not be a question of general importance. It is sufficient if it arises

between the parties. This however does not mean that every question of law between the parties is a

substantial question of law.
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2. Where the question of law is not well- settled or where there is some doubt as to the principle of law

involved, it would certainly raise a substantial question of law which would require final adjudication by

the higher Court.

3. Where the part set of facts can lead to alternative findings in law then a substantial question of law

would be involved.

4. When the judgment of the insurance court is contrary to the evidence on record, it can be treated as a

substantial question of law.

5. When a point of law is practically covered by a decision of the Highest Court say the Supreme court of

India, then it would not be a substantial question of law.

6. If the EI Court orders for payment of any sum to the other party   and the Corporation is dissatisfied

with the order, the Corporation may prefer an appeal against the said order. The EI Court may with hold

that order on the directions of the High Court.

L18.30 Obtaining legal opinion for going on appeal: On receipt of the judgment, if it against the Corporation,

the Regional/Sub-regional Office may study the whole judgment in detail, note down the points worth

consideration for an appeal, and seek the opinion of the standing counsel for preferring an appeal. The

Regional Office/sub-regional office may on receipt of the opinion from the standing counsel, if considered

necessary refer it to the Hqrs. for a final decision on appeal. The time limit of 60 days from the date of

judgment should be noted and appeal filed within that time. Under exceptional circumstances, if there is

any delay, a petition for condonation of delay may also be filed along with the appeal.

NOTE: Mainly the following are the stages one comes across in the proceedings of the Court:-

Objections filed would be taken on record and the applicant also would be receiving copies of

objections alongwith the list of witnesses etc.

The Court, on the basis of the rival contentions raised in the application and replied to in the

objections would frame the issues in the case.

The applicant would also be furnishing his list of witnesses and starts examining his witnesses.

These witnesses are cross examined by the Corporation and in this exercise, the real facts of the

case, not really brought out in the application will be elicited in the court.   Cross Examination is

an art and involves great court-craft and the counsels will be using every opening available to get

all the information that would establish the full facts.
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The Corporation would be leading its evidence by summoning its witness and the depositions

made by the witnesses would be recorded by the Court.  The Counsel would be giving a brief to

our witnesses in advance (a day prior to the case) and guides him how to make his averments in

the court.    In fact, all the depositions should be based on the reports filed in the Court and no

material departure from the facts furnished should be resorted to as this would go against the

Corporation.

The witnesses would also be cross examined by the applicant and he would also make every

effort to call the bluff and try to elicit facts which could favour his case.  Therefore, extreme

precaution is necessary while answering the questions and the SSO should adhere to his findings

without yielding  to the pressure tactics of the lawyer for applicants.

All the depositions extracted and the facts elicited during the cross examination are intended to

address the issues framed by the Court. If any point is to be re-clarified, there is a chance for re-

examination during which a fact already brought out on the record would be properly clarified.

However, during re-examination, no fresh points would be allowed to be raised.

After all the witnesses statement are completed, normally no fresh witnesses would be allowed

unless the Court takes a view that by allowing any new witness the real facts of the case would

be established.   Thereafter, the applicant and the counsel for the Corporation would address

their arguments.

The arguments should be pointed and all out efforts should be made to convince the Court about

the convictions of the Corporation and establish the correctness of the action taken by the

Corporation.  All the citations of various Courts, reported cases including the decisions of Supreme

Court etc. would be cited to buttress the stand of the Corporation.

The court, after hearing the complete arguments would come to a balanced judgement and issues

necessary orders.

As soon as the orders are pronounced, theSSO and the counsel would be filing application for a

copy of the judgement.  No time should be wasted in filing the application for a certified copy of

the judgement and it is preferable to file the application on the very same day.

In case the judgement is adverse to the Corporation, the opinion of the Counsel should be taken

about the appeal-worthiness of the case and based on his guidance and opinion, an appeal can be

filed in the High Court.

A period of 60 days is available for filing the appeal and this time limit will have to be strictly

adhered to, as the High Court would not entertain the time- barred appeals normally.  This time

limit of 60 days would be extended by the number of days taken by the E.I. Court in rendering

the certified copy of the judgement. In other words, if the time taken by the Court to prepare the

certified copy of the judgement is 15 days from the date of the application made by the Corporation,

the time limit of 60 days would be extended by these 15 days.
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L.18.31  Long  pendency of  cases involving statutory dues/revenue-Necessity to get expeditious

disposal : (Aide-memoire) Vide Hqrs. Inst. S-11/13/1/1/2001/Ins.-IV Dated 27-11-2001.

Aide-memoire
1)

2)

3)

4)
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A special court in the nature of a Tribunal  is set up under Sec.74 of the ESI Act. As per Section

75(3) of the Act, no Civil Court shall have jurisdiction to decide or deal with any question of

dispute  or to adjudicate on any  liability  which by or under this Act is to be decided by the E.I.

Court. Hence   jurisdiction of all Civil Courts is barred as far a  ESI Act is concerned. The  State

Government also enacted a separate  and simple procedure for E.I. Court called E.I.Court Rules

under Sec.78(2), while giving  certain  powers of Civil Courts to E.I.Court. Appeal to High

Court under Section 82(2) of ESI Act can only be raised in case of substantial question of law

and that too within 60 days.

The object and purpose of the above set up is to ensure expeditious disposal of disputes under

the ESI Act and to avoid the normal delay of litigation  in the Civil Courts and to avoid appeal on

question of fact.

Keeping in view the above object,  if the cases filed in EI Court are allowed to remain pending

for unusually long periods, the very purpose of having a separate EI Court  with special  powers,

limited appeal etc. is totally defeated. This aspect needs to be emphasized whenever necessary

before the courts.

While in some States, there are exclusive EI Courts, in some other states the powers of EI Court

are given to a Labour Court Judge or Industrial Tribunal and in few places, the powers of E.I.Court

are given to the regular  Civil Judge/ Session Judge of each district. Even where Regular  courts

are vested with powers of E.I.Court, such courts will function in accordance  with E.I.Court

rules only, and not as regular courts under Cr.P.C/C.P.C. State Government issues appropriate

notification constituting EI Courts for local areas in consultation with the High Court. State

Government  may set up an exclusive Court or may give the powers to an existing  Court of

appropriate status. The inputs and initiative  towards  a decision   to set up exclusive E.I. Court

or to entrust E.I. Court function   to court with less work load shall come from RDs depending

upon the existing system, in their Region, the workload of a court, the delay and existence  of

other courts with same status as in Section 74 with lesser workload. The situation may  be

different  in each state but ideally an exclusive judge of EI court would be helpful and if this is

not possible  the existing Industrial Tribunal or Labour Courts could be given the powers of E.I.

Court by the State Government. The system of giving the powers of E.I. Court to the regular

district judge/session judge who is dealing with all kind of cases including criminal  cases and
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other similar tribunal may not be very satisfactory. RD may accordingly evaluate the existing

system, look out for other options available  and thereafter initiate proposal with the concerned

department of the State Government and also follow it up through the Registrar of the High

Court for change wherever necessary.

Ideally, an E.I. Court case should be disposed of in about a year but in any case, the situations of

an E.I. Court case pending beyond three years are not desirable. If pendency is beyond three

years, the Regional Director should examine and analyse the reasons for the pendency by

discussing with our advocates, and if necessary by discussing with the learned judge of the

E.I.Court. If there is difficulty ins serving summons or in any other court procedure, the matter

could be discussed with the learned judge of E.I.Court or his officers and RD can extend all

possible help including issue of summons through our own mechanism. While embarking on

such a discussion with learned judge E.I.Court, care should be taken not to discuss merit of any

individual case .

Once the case is filed against ESIC, it can not be listed unless a counter is filed. The responsibility

is on the RD to ensure that counter is filed without any delay and within about 30 days of first

notice. He should fix responsibility on the officer and inspectors concerned and ensure that

under no circumstances filing of counter is delayed beyond 30 days.

There are occasions when our advocate seeks adjournments. There are also occasions when

adjournments are  sought by our advocate in connivance with our own witnesses coming from

outstations. This not only entails unnecessary delay but also expenditure by TA/DA. This tendency

is found in case of officials who, for one reason or other, wish to visit the places occasionally

where E.I.Court is situated. A system should be developed so that under no circumstances our

advocate seeks adjournment and if an adjournment is sought by our advocate, either for his own

reason or on the suggestion of our official, a report is submitted to the RD who will be required

to take a decision as to the bonafide of the adjournment and take appropriate action for any

unnecessary adjournement.

There are occasions when adjournments are sought deliberately by advocate of the opposite

party when our witnesses from outstations are made available with heavy cost for rendering

evidence. Our advocate should resist request for adjournment from the petitioner/ opposite parties

and in case petition seeking  such adjournment, written I.A.petition should be filed on the spot

objecting to the adjournment and seeking cost to the Corporation. Standard IA petition  should

always be ready for such eventuality where the ESIC witness is available in the Court.

Our witness should be armed  with a working sheet  relating  to TA/DA, Conveyance,  and his

average  daily salary  that is lost to the Corporation  due to any adjournment. If an adjournment
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is sought  by the petitioner/opposite party in a case where our witness is available, an IA petition

for awarding cost should invariably be filed on the spot and for this purpose the standard IA

petition should always  be available   to the Advocate/Inspector. Failure to file this petition

needs to be examined by RD and responsibility fixed.

The Inspector representing ESIC in any Court should  invariably give written Report in respect

of each case indicating  presence of our advocate, development  of the day in each case, action

taken to file IA petition  opposing adjournment, asking for cost in case of adjournment by the

petitioner etc. In addition to individual case report, he should also submit a weekly diary as in

the case of regular field I.I. giving date-wise cases that have come in each court and confirmation

of submitting individual report.  Failure to submit case report and weekly diary by the Inspector

appearing in the court should result in a presumption that he was not present in the court.

Witnesses requiring to appear in the Court  who are employees including ex-employees of the

ESIC should also give independent report indicating the development, the brief summary of the

deposition if given, confirmation  of giving the cost statement to the advocate etc. The settlement

of TA/DA bill of these officials should be subject to such reports.

If the advocates are having too many cases with them, the RD should engage additional advocates

on the panel so that there is no difficulty. While engaging advocates, expertise and experience in

labour law with particular reference to ESIC, standing in the Bar etc., should invariably be taken

into account. While engaging an advocate, the RD should keep in mind that the Regional Director

is entirely responsible for the successful conduct of cases.

Sub- Section 2(B) of Section 75 was specifically added  by an amendment in 1989 to discourage

unnecessary  litigation by the employer and as a special measure to speed  up the cases. This sub-

section mandates that no dispute can  be raised in respect of a contribution or any other due

unless 50% of the amount due is deposited with the Court. While the main rule mandates 50%

deposit, the proviso to this sub-section is only an exception to the main rule. The Proviso requires

reason for waiving or reducing the mandatory  deposit  to be given in writing. As these are

statutory requirements, the learned judge can not ignore them.

The above means that normally 50% should be deposited at the stage  of admission of the case

itself and any reduction or waiver  should be an exception. Since the reason  for such reduction/

waiver has to be recorded  in writing, normally the learned judge should give  an opportunity to

the respondent Corporation to show causes why such a reduction or waiver can not be granted.

If the disputed amount is amount is substantial and if it is felt that even if the Corporation

succeeds in the case, the actual recovery after lapse of time would be difficult and for such other

reasons, Corporation should oppose any reduction.
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It is however  found that routinely  Courts, without giving  in writing , reduce or waive this

requirement. Many RDs have reported that sub section 2(B) of Section 75 is more often ignored.

If  the above clause is ignored or routinely the deposit is waived or reduced, the RD  should first

discuss the matter with the learned judge(without however referring  to any individual case) and

the difficulties encountered  by ESIC towards recovery in the event of petition being dismissed

after lapse of time should be explained.

In appropriate cases, we should  invariably  file IA petition against the reduction or total waiver

of the requirement  of 50% deposit, so that in case the IA petition is rejected and in appropriate

cases, Corporation can consider going to the High Court for further direction.

Notwithstanding the appeal  power under section 82 Corporation  can also examine filing writ

under Article 227 seeking a direction against E.C.Court, where the mandatory requirement of

50% deposit is routinely waived or reduced.

There are Supreme Curt judgments criticizing the tendency on the part of the lower courts in

granting  liberal stay in fiscal matters. The Supreme Court case reported in Asst. Collector of

Central Excise- Chander Nagar West Bengal vs. Dunlop India AIR 1985 SC 330, is an example

on  this issue. Wherever the stay is pending beyond a reasonable time involving substantial

amount, we should  consider filing IA petition to vacate the stay or modify it requiring  partial

deposit  quoting the above judgment and also any other judgment which our learned advocate

can locate.

Where the pendency  is too many, the Regional Director can discuss with the learned judge for

block listing of old cases, for which special assistance, if any, in terms of ministerial help, additional

advocate etc. can be provided by Regional Director. Further the Regional Director should take

up the matter with the Registrar of High Court and request him to issue necessary directions to

the E.I.Courts for early disposal of pending cases. In this regard Hqrs. letter No.V-12/14/1/98-

Ins.III dated 12.2.1999 may be referred to.

Cases before High Court could be either  as a writ filed by employers, IPs Union etc. or by an

appeal under Section 82 of the ESI Act. There could also be few cases under Company law.

There is tendency on the part of many of the employers or in some cases on the part of individual

employees or their unions  to move High Court directly  under Article 226 of the Indian

Constitution. While the dispute can be raised before E.I.Court, moving High Court under Art.226,

may often be to circumvent sub-clause 2(B) of Sec.75, viz the requirement of 50% deposit in the

court. Writ under Article  226 is allowed only when there is no alternative and efficacious remedy.

This is not so in the case of ESIC since there is an exclusive  and special court called E.I.Court
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set up under Section 74 which has powers to entertain all kinds of disputes and issues and can

also issue stay orders. Therefore,  whenever writ under Article 226 is filed, our Advocate should

oppose and get this dismissed in-limine on the ground of availability of alternative efficacious

remedy, and where necessary by filing an I.A.Petition.

Where Standing Counsel is  appointed, he may be requested to liaise with   the concerned Registrar

of the High Court to get notices issued to him directly  in the court and get this noted  in the cause

list issued. Most of the High Courts have computerized  system of registration of writs and other

case, and the name of Standing Counsel of various government departments, are on the High

Court Computers to enable automatic notices. Our Standing counsel can also take steps to similarly

get his name in the High Court Computers for this purpose.

Where there are no Standing Counsels but  only Panel Advocates, all Panel Advocates could be

advised to get notices served to any one of them and oppose admission of any writ  on the ground

as stated above. They may also be requested that even in the absence of a formal notice or

appearance of their name in the court list, if they are available in the court hall at the time of

mention of such a writ, or where they are aware of a  proposed motion in the Court  for stay, they

could  always take the notice in  the open court  and oppose the writ  on the above ground. In

such an eventuality, they may report this to the ESIC and it is not mandatory that the very same

advocate  has to be appointed in that particular case, through normally, this should be done. In

fact in most High Courts, writs and admission of appeals  are by designated Bench only; and on

designated day; and hence we can  always  arrange  presence  of one of our advocates before

such benches on the days when writs or appeals come up for  admission,  to either oppose the

same on the ground  of availability  of  alternative and efficacious remedy (in case of Writs) or

lack of any substantial question of law ( in case of Appeals) and where necessary  insist for time

to file counter within 2-3 days  to avoid any stay. As far as E.I.Courts are concerned, our legal I.I.

and at least one of the panel advocates in E.I. court should invariably be available at the admission

stage of new cases, so as to oppose ex-parte stay and deviation from the requirement of sub-

Section 2(B) of Section 75 and also  take notice for submitting formal objection in writing in

case there is a plea from the petitioner to waive/reduce the stipulated 50% deposit.

The idea is that as far as possible  we should avoid ex-parte stay by getting  notices served to the

Standing Counsel or panel advocate, get their  name on the computer of the Registrar concerned

and also keep an alert watch in the open court itself.

Inspite of the above, if an ex-parte stay is issued in the case of a writ under Article 226, the

Regional  Director should  examine the  possibility  of  filing an I.A. immediately  with a prayer

to dismiss the writ on the ground mentioned above and vacate the stay or alternatively to seek a

direction for deposit of part of the disputed amount with sufficient grounds.
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Every effort should be made to avoid delay in filing  appeal wherever necessary. It should be

remembered that the time given for appeal is only 60 days under Section 82. This time starts

running from the day he judgment  is pronounced and only the period actually taken by the court

in supplying  the certified  copies of judgment  is reduced. Wherever the delay is at our end,

normally condonation for delay is not granted. Where an adverse judgment  is appeal worthy but

lost only on the ground  of delay in filing appeal, personal responsibility will have to be fixed

and reported to Hqrs.

All officials  dealing  with the cases should ensure  that the certified  copy of judgment which has

gone  partially  or fully against  the Corporation is handled  hand to hand, till a decision  is taken

to file appeal or otherwise  and in the case of a positive  decision  till the appeal is filed. This

question should be examined  alongwith written opinion of the advocate who is bound to provide

a written  opinion  wherever the decision fully or partially is  against  the ESIC, without  any

delay and settlement of his fee is subject to such opinion.  Where  appeal is  to be filed in

Supreme court, all original  documents,  namely writ petition, counter, memo of appeal , affidavit-

in-reply, judgments of  Single and Division  bench, opinion  of advocate etc. should be sent

without any delay whatsoever, by name cover addressed to JD(R)/AC(R); by speed post.

As stated above a counter to any writ petition  or appeal filed in the High Court should  also be

filed within 30 days of getting  the notice. Counter should be filed irrespective of the I.A. Petition

mentioned  under item 22 above. Para-wise comments for preparing a counter should invariably

be furnished to the Advocate and the Regional Director should invariably approve draft counter

prepared by the advocate. Where a  case requiring  a major policy decision or where  the prayer

is for a direction which is entirely within  the powers of the Director General, ESIC or Standing

Committee, the draft counter should also be sent  to the concerned  division of Hqrs. for approval

and in appropriate  cases para-wise  comments should also be sought  from the appropriate

branch of the Hqrs. where the factual matrix of the case or the policy formulation is entirely

within the Hqrs. Office or the Ministry.

Normally the cases in the High Court are disposed of which two or three years, through  in

certain High Courts longer pendency occurs whereas  in some of the High Courts the disposal is

faster. The Regional Director  concerned should find out from our own advocate  as to the

normal  pendency of writs, appeals etc. in High Court so that our  own cases are not delayed

beyond the normal time taken by the particular  court. In such situation  where some of our cases

are pending beyond  the normal time taken by a particular High Court for different kind of cases,

it is possible that the case records are misplaced. In such a situation we should  always file an

expeditious petition to get the matter  listed for priority hearing and/or petition before the concerned

Registrar for getting the matter listed so that appropriate directions are issued  by the Court and/

or Registrar of the Court where the delay is more than normal delay.
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Regional Director should make out a list of all High Court cases pending beyond the normal

period taken by the High Court in his Region, and discuss the matter with the concerned Registrar

to get a block listing of such unduly pending cases. To this end, appropriate assistance should

also be given.

Some of the Regional Directors have been able to get such block listing of unduly pending High

Court cases. Some of the Regional Directors have also got directions issued by the High Court to

the E.I.Court for speedy disposal of long pending cases. The Advocate concerned will guide the

RDs for getting such block listing or direction. In appropriate cases even a direction can be

sought from the Hon’ble Chief Justice of the High Court.

LEGAL ACTION AGAINST THE DEFAULTING EMPLOYERS
Introduction: In order to enforce discipline among the employers to make regular compliance with the

provisions of the Act and the regulations made there under, and to adhere to the time limits prescribed,

certain penal provisions are prescribed  in Section 85 and 85-A under Chapter VII of the Act. These

provisions and the procedure for prosecuting the defaulting employers are explained in this chapter.

L18.32 Provisions of Section 85:

85. PUNISHMENT FOR FAILURE TO PAY CONTRIBUTIONS, ETC. - If any person

(a) fails to pay any contribution which under this Act he is liable to pay, or

(b) deducts or attempts to deduct from the wages of an employee the whole or any part of the employer’s

contribution, or

(c) in contravention of section 72 reduces the wages or any privileges or benefits admissible to an

employee, or

(d) in contravention of section 73 or any regulation dismisses, discharges, reduces or otherwise punishes

an employee, or

(e) fails or refuses to submit any return required by the regulations or makes a false return, or

(f) obstructs any Social Security Officer or other official of the Corporation in the discharge of his

duties, or

(g) is guilty of any contravention of or non-compliance with any of the requirements of this Act or the

rules or the regulations in respect of which no special penalty is provided,
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(i) where he commits an offence under clause (a), with imprisonment for a term which may extend

to three years but –

(a) which shall not be less than one year, in case of failure to pay the employee’s contribution which

has been deducted by him from the employee’s wages and shall also be liable to fine of ten

thousand rupees;

(b) which shall not be less than six months, in any other case and shall also be liable to fine of five

thousand rupees :

Provided that the Court may, for any adequate and special reasons to be recorded in the judgment,

impose a sentence or imprisonment for a lesser term;

(ii) where he commits an offence under any of the clauses (b) to (g) (both inclusive), with

imprisonment for a term which may extend to one year or with fine which may extend to four

thousand rupees, or with both.

L18.33 Enhanced punishment for repeated offences:

85A. ENHANCED PUNISHMENT IN CERTAIN CASESAFTER PREVIOUS CONVICTION.

- Whoever, having been convicted by a court of an offence punishable under this Act, commits

the same offence shall, for every such subsequent offence, be punishable with imprisonment for

a term which may extend to two years and with fine of five thousand rupees:

Provided that where such subsequent offence is for failure by the employer to pay any contribution

which under thisAct he is liable to pay, he shall, for every such subsequent offence, be punishable

with imprisonment for a term which may extend to five years but which shall not be less than

two years and shall also be liable to fine of twenty-five thousand rupees.

L18.34 Provisions in the Act for prosecuting the defaulting employers:

THE REQUIREMENTS LAID DOWN UNDER SECTION 86 OF THE ACT FOR FILING A

COMPLAINT IS AS UNDER:

 (i)   86 (1) : -  No prosecution under this Act shall be instituted except by or with the previous

sanction of the Insurance Commissioner or of such other officer of the Corporation as may be

authorised in this behalf by the Director General of the Corporation.
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The Director General had authorised the Regional Directors of all the regions and Joint Director

In-charge of Sub-Regional Offices to sanction the prosecutions under I/3 of the “Delegation of

Powers”. In the absence of the Regional Director, the Joint Director is empowered to sanction

the prosecutions under Section 84 and 85 of the Act.

(ii)  86(2):  No Court inferior to that of a Metropolitan Magistrate or Judicial Magistrate of the

First Class shall try any offence under this Act.

These are the classes of criminal courts under section 6 of Cr.P.C. The complaint should

be filed in metropolitan Magistrate Court or in First Class Magistrate Court having jurisdiction

over the place of offence.

NOTE: (a) The Employees’ Insurance Court set up by the State Government under Section 74 of the Act

is for deciding any matters under Section 75 and therefore it is a civil court. This Court is not empowered

to try the Criminal Offences under Section 84 and 85 of the ESI Act. However, under Section 11 of the

Cr.P.C. the State Government may in consultation with the High Court, confer  the powers of the criminal

court, on any member of the Judicial Service of the State, functioning as a Judge in a Civil Court. While

appointing a first class Magistrate as Judge of the E.l.Court, if the State Govt. confers the powers on him

to try  Criminal offences also, basing on the said notification, the complaints under Section 84 and 85 can

also be tried by the special first class Magistrate of the Employees’ State Insurance Court. Now, in view

of creation of an Appellate body in the Corporation itself for appealing against the orders issued under

Section 45-A, the number of cases in EI Courts under this category may come down. Therefore, the idle

capacity of EI Courts can be utilized for trying the criminal cases under Section 85. For this purpose, the

Regional Director of the Region may request the State Government to issue necessary notification

empowering the Judge, E.I.Court to try the offences under Section 84 and 85 also. This procedure is

followed in certain States like Andhra Pradesh.

(b) The State Governments in their respective states may constitute special courts to try the Economic

Offences in which case, the Corporation can file complaints under Sections 84 and 85 in such

Courts.

(c) In all other cases, the complaint is required to be filed either in a Metropolitan Magistrate Court

or in I Class Judicial Magistrate Courts having jurisdiction over the place of offence.

(iii).  86(3): No Court shall take cognizance of any offence under this Act except on a complaint made in

writing in respect thereof.  Thus, a complaint is to be made to the Court in writing.

NOTE:  (A) Period of limitation: The time limit of six months prescribed under  Sub-Section(3) of

Section 86 was deleted in the Amendment Act 29 of 1989. Hence the period of limitation prescribed
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under Section 468(2) and (3) of the code of Criminal Procedure 1973 (Act 2 of 1974) (Cr.P.C.) which

reads as follows shall apply:

           Section  468(2) of Cr.P.C.:- The period of limitation shall be:-

 (a) Six months, if the offence is punishable with fine only;

 (b) One year, if the offence is punishable with imprisonment for a term not exceeding one year;

 (c) Three years, if the offence is punishable with imprisonment for a term exceeding one     year but not

exceeding three years.

            Section 468(3) of Cr.P.C;- For the purposes of this section, the period of limitation, in relation to

offences which may be tried together, shall be determined with reference to the offence which is punishable

with the more severe punishment or, as the case may be, the most severe punishment.

(B) Commencement of the period of limitation: According to Section 469(1) of the said

Act the period of limitation commences on the date of offence or where the commission of offence was

not known, the first day on which such offence comes to the knowledge of the aggrieved, whichever is

earlier.

(C) According to the above provisions, the time limit for filing a ‘Complaint’  is:-
 (a). Three years from the day on which the cause of action arose in case of non-payment of contributions

under Section 85(a) of the E.S.I. Act.

 (b). For all other offences from (b) to (g)  under Section 85  the time limit for filing complaint is one year

from the day on which the cause of, action arose.

(If the complaint is for non-payment of contributions and non-submission of returns, the limitation of

three years for non payment of contributions shall apply to both in view of the provisions of Section

468(3) of Criminal Procedure Code, 1973.)

(D) Place of offence: For non-payment of contributions, the place of offence would be

the place where the factory/establishment is situated as well as the place where the Regional/Sub-Regional

Office is located, since the payment is made to the A/c No.1 of R.O. /SRO. Therefore, the complaint is to

be filed in the Court in either of these places. The complaint is to be filed under Section 85(a) in this case.

  For non-submission of the return of contributions and non-submission of Declaration Forms, the place

in whose jurisdiction the Branch Office to which the return of contributions are to be sent  as well as the

Court having jurisdiction over the place where the factory/establishment is situated, will have the
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For non-production of records to the SSO for inspection, the place of offence is the place where the

factory/establishment is located. The complaint is to be filed in the Court having jurisdiction over that

place. Complaint to be filed under Section 85(g).

L18.35 Continuing offence: Non-payment of contributions is a continuous offence. According to Section

472 of the Criminal Procedure code 1973, in the case of a continuing offence, a fresh period of limitation

shall begin to run at every moment of the time during which the offence continues.

L18.36 NON-COGNIZABLE OFFENCE:

The Criminal Procedure Code provides offence in two classes. One class is of  COGNIZABLE

OFFENCES’ and the other is of ‘NON-COGNIZABLE offences’. A cognizable offence is an offence for

which the Police can arrest an offender without a warrant form a Court and investigate the offence and

prosecute the offender. A non- cognizable offence is one in which the Police cannot take any action

without a WARRANT from a competent court. All offences under the Employees’ State Insurance Act

are non-cognizable. The Police cannot, therefore, take any action in such offence. A complaint is therefore,

to be filed by an officer of the Corporation before a Competent Court for this offence.

  Non-payment of Employees’ Share of contribution deducted from the wages of employees amounts to

breach of trust under Section 40(4) of the Act and under Section 405 I.P.C. which is a cognizable offence

under Section 406 I.P.C. An offence under Section 420 IPC for cheating the Corporation and for obtaining

money from the Corporation on false declaration is a cognizable offence. The Police can, therefore, be

moved to take action against the offenders in such cases.

L18.37: Identifying the defaulting employers:

The defaulting employers are identified from the following source:

a) On receipt of defaulters’ statement from the C-6 Branch for each contribution period, showing the

list of defaulters in payment of contributions by the end of June and December for the contribution

periods ending on 31st March and 30th September respectively;

b) Report from the SSO regarding non-payment of contribution including employees’ contribution

deducted from their wages but not remitted to the Corporation;

c) On receipt of defaulter’ statement from the Branch Managers showing the list of employers who

defaulted in submission of return of contributions for each contribution period after 42 days of expiry of

each contribution period;
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d) Report from the SSO regarding non-production of records for inspection despite repeated visits;

e) Report from the SSO or Branch Manager regarding non-submission of Declaration forms/ Accident

Report for any of the employees; and

f) Report from the Branch Manager regarding non-furnishing of or wrong furnishing of         information

called for in ESIC-71 (Calling contributory particulars of an employee under Regulation27) and Form-

10(Abstention Verification under Regulation 52-A).

L18.38 Issue of show-cause notice by Regional Office for non-payment of contributions and non-

submission of return of contributions:

On receipt of defaulters’ list from C-6 Branch, the Revenue Branch may, while issuing C-18 actual/

adhoc, simultaneously issue a show-cause notice  with the approval of the Regional Director/Joint Director

in-charge to the principal employer by name  and also the factory/establishment proposing prosecution

action under Section 85(a) and (e) by Registered Post acknowledgement due. There is no difficulty in

cases where the amount of contribution payable is known for filing the complaint. But if the amount is

not known, the Court may object for not quantifying the amount of default, in which case, the show-

cause notice cannot be issued until the contribution is determined under section 45-A and waited for 60

days to watch for appeal, if  any,  by the employer against the said order. If the employer complies in

response to the show-cause notice, further action may be dropped and the show-cause notice cancelled.

In case of no response, the case may be processed further for prosecution.

L18.39 Action on the part of SSO in case of non-production of records:

In order to create the evidence for prosecution, the following steps may be followed:

a) For regular inspection of records, the SSO is required to send advance intimation to the employer

under certificate of posting, fixing the date and time, period and records required for inspection in the

standard form C-20 at least 15 days in advance, visit the unit on the date and time fixed and call for

records.

b) In the event of failure to produce the records for inspection on the schedule day of visit, if it is for

valid reasons and the employer requires an adjournment and if the SSO is satisfied, he may give a short

adjournment of seven to 15 days and fix the next date of inspection in consultation with the top executive,

issue the standard letter by hand showing the next date of visit under proper acknowledgment. The office

copy of the letter and acknowledgement may be preserved for evidence.

c) In case the unit is found closed on the date of first visit, the standard letter fixing the next date for

inspection with necessary modifications may be sent to the principal employer and the factory/establishment

by Registered Post with acknowledgment due. The postal receipt, postal acknowledgment or undelivered

cover, may be preserved as record.
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d) The SSO may visit the unit again on the next day fixed in the letter positively. No adjournment may

be allowed over phone, orally or otherwise and he should invariably visit the unit on the date specified in

the letter.

e) In rare cases, where the SSO is satisfied that for the reasons really beyond the control of the

Management of the unit, the full records could not be produced even at the time of second visit, the SSO

may on merit, decide to give yet another adjournment and such adjournment may be given to a date not

later than 7 days from the date of second visit and a fresh letter in the standard format may be given to the

chief executive of the unit and his acknowledgement obtained. The office copy and acknowledgment

must be retained as evidence.

f) In case of unavoidable leave etc. of the SSO on the date fixed, he may inform the employer in

writing and fix another date for Inspection not later than 15 days from the date of previous visit and the

standard letter may be issued either by hand delivery or by Registered Post with acknowledgment  due.

g) If the employer fails to produce the records even after the above drill, on the third visit also, the

matter may be referred to the Regional Office /Sub-Regional Office (concerned Revenue Branch) along

with all the material evidence for initiating prosecution action. Action on all these steps may be completed

within a maximum period of 2 months from the date of first visit.

h) The SSO shall record appropriate remarks in the Inspection Book of the employer on each day of his

visit and keep carbon copy of the same duly acknowledged by the employer for his record, which shall

also be forwarded to RO along with other material evidence.

L18.40 Action on the part of the Branch Manager in the event of non-submission of Declaration forms

etc.:

A letter calling for submission of the declaration forms on receipt of the coverage intimation copy by the

Branch Manager by hand-delivery or under certificate of posting, followed by a standard letter by

Registered Post acknowledgment due may be issued. If there is no reply or response to this notice, a

second notice in the standard format may be issued by Registered Post acknowledgment. due. In the

event of failure to submit the Declaration forms even after issue of the second notice, the case may be

referred to RO/SRO along with all the material evidence for initiating prosecution action.

L18.41 Issue of show-cause notice to the employer by Regional Office for non-production of records/

non-submission of Declaration forms:

On receipt of report from the SSO/Branch Manager, the Revenue Branch will immediately issue show-

cause notice to the principal employer by name as well as to the factory/establishment with the approval
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of the Regional Director/Joint Director in-charge as to why prosecution action should not be taken against

him under Section 85(g) for non-production of records and under Section 85(e) for non-submission of

Declaration forms. In case no response is received from the employer, or the response is found not

satisfactory, the case should be processed further.

 Even after recommendation for prosecution, the SSO can continue his efforts to complete the inspection

if the employer comes forward and produce the records, in which case, he will inform the Revenue

Branch regarding completion of his inspection, and dropping for further action in the matter. His inspection

report follows along with the fortnightly diary.

Similarly, if the employer submits the Declaration forms to the Branch Office in response to the RO/SRO

show-cause notice, the Branch Manager may process them under intimation to the Revenue Branch for

dropping further action.

L18.42 Cancellation of show-cause notice:

In the event of compliance by the employer after issue of show-cause notice, the file is to be submitted to

the Regional Director/Joint Director in-charge for cancellation of the show-cause notice and dropping

prosecution action.

L18.43 Maintenance of the show-cause notices register: Each revenue branch shall maintain a record of

show-cause notices issued under Section 85 and 85-A in a register. For this purpose, at the time of dispatch

of the notice, an entry is to be made in this register. Disposal of these show-cause notices by way of

cancellation in case of compliance with the approval of the RD/JD i/c. and initiating prosecution action in

case of non-compliance should also reflect in this register against each entry. A monthly summary showing

the number of notices pending at the beginning, issued during the month, disposal and pending at the

close of the month should be drawn and put up to the Branch Office, who in turn submit to the RD/JD i/

c for his perusal.

L18.44 STEPS TO BE TAKEN BEFORE SANCTION OF PROSECUTION:

i)
To ensure that prosecution is sanctioned against definitely covered and defaulting employers;

ii) To ensure that the delinquent is given sufficient opportunity to explain for which a show cause notice

may be sent to him under registered cover. Reply, if any received, may be duly considered.

iii) Make sure that the show-cause notice has been duly received by the principal employer/factory as

per the postal acknowledgement on record;

iv) There is no compliance from the employer against the default for which the show-cause notice is

issued till the date of sanction of the prosecution.
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v) Desirability of sanctioning prosecution against the Chairman of the Board of Directors, the Managing

Director, Manager in case of a Limited Company, the Proprietor or the Managing Agent, in case of sole

proprietary concern, all working Partners in the partnership concern and any other authority or person

responsible for the supervision and control of the factory or establishment, as the case may be, may be

considered in which case, a show-cause notice is to be served on them. In case any one of them can

successfully show that he is not a Principal Employer within the meaning of Section 2(17]) he may be

left out.

vi) Offence by a Company (Sec.86A) where the person committing the offence is a Company, every

person who at the time of offence committed, was incharge of and was responsible to the Company, as

well as the Company shall be deemed to be guilty to the offence and shall be liable to be proceeded

against and punished for this purpose, Company means a body Corporate and includes a firm and other

associations of individuals and Director, in relation to a Company means the Managing Director or a

whole time Director and a firm means a partner of the firm.

vii) It may be ensured that sufficient evidence is available to prove the commission of the offence by the

delinquent(s) .

L18.45. FORM OF SANCTION:

In regard to the sanction, we have to be very careful. It is not necessary that the sanction should be in a

particular form but it must be properly prepared. A sanction which simply names the persons to be

prosecuted and specifies the number of the section of the Act contravened is not a sufficient and proper

sanction. It must he proved that sanction was given in respect of the facts constituting the offence charged.

It is, therefore, necessary that the facts should be referred to on the face of the sanction. It is desirable that

the sanction should mention the documents which were perused by the sanctioning authority before

giving the sanction. The sanction should contain main facts constituting the offence. If the sanction

contains this material, it can be said that the sanctioning authority has applied its mind before granting

the sanction for prosecution. If however, the sanction is defective in this respect, the defeat can be overcome

by leading the evidence that the facts constituting the offence were laid before the sanctioning authority

and after applying his mind to those facts, that the authority gave the sanction.

The Regional Director/Joint Director In-charge is duly authorized by the Director General to sanction the

prosecution, and a copy of such authorization be enclosed to the sanction order.

In case if it is a second or subsequent offence after the first conviction, the case falls under Section 85-A

warranting enhanced punishment including compulsory imprisonment. Therefore, reference to the details

of previous conviction such as case number, date of judgment, findings of the court and the punishment

awarded, should be furnished in the sanction order.
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 It is also advisable that the sanctioning authority should specify the person authorized to file the complaint.

Non-mention of the name the complainant in the sanction may not be fatal to the prosecution but it must

be mentioned in the sanction by way of abundant caution  rather than a legal necessity. It, however, makes

no difference whether the complaint is filed by a person named in the sanction or by any other officer.

Normally, whoever files the complaint has to attend the Court but in view of the provision contained in

the proviso to Section 247 of the Criminal procedure Code, the Court may not require his personal

attendance at the time of  hearing of the case. In filing the complaints, the provisions of Section 86 of the

E.S.I Act should be taken into consideration.

L18.46 Number of offences which can be included in one complaint:

(I) Section 219 of the Criminal procedure Code lays down that three offences of the same kind committed

within the period of one year can be tried together. Therefore, three offences of each category committed

within the period of one year can be included in one complaint. Offences are of the same kind when they

are punishable with the same amount of punishment under the same section of the Indian Penal Code or

of any Special Law-e.g:E.S.I.Act.

(2) Section 220 of the Criminal Procedure Code lays down that all offences committed in the course of

the same transaction irrespective of the number thereof can be tried together.

(3) Since non-payment of contributions is held to be a continuous offence, irrespective of the period

involved, it may be treated as one offence for the purpose of Section 219.

L18.47  Drafting the Complaint:

(1). The name of the Court in which the complaint is going to be filed is to be written on top of the

complaint as “ BEFORE THE FIRST CLASS JUDICIAL MAGISTRATE, V METROPOLITAN

MAGISTRATE COURT, MUMBAI”

(2) Below that the case no. and year is to be written as “Prosecution summons case No: __________ of

__________ ( After the case is registered, the case no. and the year will be entered by the court staff in the

blanks)

(3). The name of the complainant is to be written as “EMPLOYEES’ STATE INSURANCE

CORPORATION, REGIONAL OFFICE,———————(place), represented by Sri______________,

Social Security Officer__________________________ COMPLAINANT

(4.) The name or names of the accused with father’s name, age, designation, residential/official address

is to be written. If there is more than one accused, they are to be numbered as 1, 2 and so on.
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(5.) Subscription as “Complaint under Section 85(a) and (e)  of the Employees’ State Insurance Act

1948".

(6). Contents of the complaint:

a) The addresses of the accused no. 1 and 2 for issue of summons if it differs from the above;

b) Coverage of the factory, its code number and the principal employer;

c) The requirement of the principal employer of contributions/submission of records under the

provisions of the Act, rules and regulations;

d) Default position;

e) Details of notices issued and evidence thereof;

f) Response if any of the employer to the notices;

g) Previous conviction if any for filing the case now under Section 85-A;

h) Place of offence and jurisdiction of the court;

i)
Within the time limits for filing the case;

j)
Sanction of the competent Authority for filing the case;

k) Praying for direction of the court to the accused for payment of contribution and submission of

returns;

l)
 Prayer for awarding the costs, and pass on the share in fine imposed;

m) Enclosures if any in support of the complaint as evidence including the sanction for prosecution;

n) Verification;

o) Signature of the complainant with date and place.

Normally, the prosecution cases are dealt with by the Social Security Officer in the Criminal Courts.  But

if a counsel is engaged, along with the complaint, the counsel has to file his Vakalatnama.
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L18.48 Filing the complaint in the Court:  The complaint is to be filed in the Court after affixing the

required Court fee stamps.  Additional copies of the complaints depending on the number of accused are

to be enclosed for supply to the accused. The SSO may retain one copy of the complaint for his record. If

a Counsel is engaged, one copy is to be given to him for his use.

L18.49 Registration and numbering of the complaint: The Court after registering the complaint, assign a

case number to it, which shall be entered on all copies of the complaint and intimated to RO/SRO. In all

future references, and correspondence, the case is to be referred with that number.

L18.50 Role of the Social Security Officer attending the Court cases: He should visit the Criminal Court

daily, observe the proceedings, and intimate the progress, next date of adjournments etc. to the RO/SRO.

Where no Counsel is engaged, the SSO himself has to conduct the case on behalf of the Corporation. He

should therefore study each case, and familiar with the facts of each case.

L18.51 Trial  of offences:

The trial of offences is regulated by the Criminal Procedure Code. We are mainly concerned with two

modes of trials namely, trial by summons and trial by warrant.  Summons case is a case in which offence

charged is punishable with imprisonment of one year or less. Warrant case is a case in which the offence

charged is punishable with imprisonment exceeding one year. For non payment of contributions, the

warrant procedure is applicable while for other offences, the Summon procedure is suffice.

L18.52 Procedure to be followed in the trial of the cases:

(1) Summons case:

The trail of the summons case is conducted in the following manner:

When the case is taken up for trial, the plea of the accused is taken first. If he pleads guilty, and if the

Court accepts the plea of guilty, the accused is convicted and sentenced. No evidence is recorded. If the

accused pleads not guilty, then the evidence for the prosecution is first led. Thereafter the statement of the

accused is taken. Then the accused leads his evidence in support of his defence. Thereafter, there are

addresses for the prosecution and the defence. Then the Court delivers the judgment convicting or acquitting

the accused. If the accused leads no evidence, the prosecution has to address first. If defence evidence is

led, the defence has to argue first and the prosecution replies.

(2) Warrant Procedure:

 In warrant procedure, prosecution has to lead evidence first and establish a prima-facie cases against the

accused. Witnesses are examined by the prosecution and cross examined by the accused. The accused
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then makes a statement. If a prima facie case is not made out against the accused he will be discharged. If

the prima facie case is made out, the Court frames an appropriate charge and takes the plea of the accused.

If the accused pleads guilty, and if the Court accepts the plea of guilty, the accused is convicted and

sentenced, if the accused pleads not guilty, the witnesses examined before the framing of the charge are

again cross-examined by the accused. Thereafter the prosecution can examine additional witnesses and

they can be cross-examined by the accused. Then the statement of the accused will be taken and his

evidence will be led. Thereafter there would be addresses and then judgment. The prosecution will address

first if there is no defence evidence. If there is defence evidence, the defence addresses first and then the

prosecution replies.

           (3) Power of Court to convert summons-cases into warrant cases. Under Section 259 of the   Cr.

P.C., When in the course of the trial of summon-case relating to an offence it appears to the magistrate

punishable with imprisonment for a term exceeding six months, it appears to the Magistrate that in the

interests of Justice, the offence should be tried in accordance with the procedure for the trial of warrant-

cases, such Magistrate may proceed to rehear the case in the manner provided by, this Code for the trial of

warrant-cases and may recall any witness who may have been examined.

L18.53 Magistrate may dispense with personal attendance of accused.

(1) Whenever a Magistrate issues a summons, he may, if he sees reason so to do, dispense with the

personal attendance of’ the accused and permit him to appear by his pleader.

(2) But the Magistrate inquiring into or trying the case may, in his discretion, at any stage of’ the

proceedings, direct the personal attendance of the accused, and, if necessary, enforce such attendance in

the manner hereinbefore provided.

L18.54 NON APPEARANCE OF THE COMPLAINANT:

(i). If on the date of the hearing of the case, the complainant in a case trial by summons case procedure,

is absent, the accused will be acquitted unless the Magistrate for some reasons thinks proper to adjourn

the case. Once the accused is acquitted, he cannot be again prosecuted for the same offence. It is, therefore,

necessary that Social Security Officers should attend the Court on the date of the bearing at the appointed

time. In case the Social Security Officer is unable to do so, he should make arrangement for another

person to attend the court and inform the Magistrate the reason for his absence

(ii.) In a warrant procedure case, if the complainant is absent and no arrangement is made for the

conduct of the case in his absence, the accused will be discharged if the charge has not been framed

against the accused. In such a case, the accused can be prosecuted again for the same offence if proper

reasons are shown for the absence of the complainant on the date of the hearing of the case. In a case in
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which charge is framed against the accused and if the complainant is absent and no arrangement is made

for the conducts of the case, the accused will be acquitted. The case cannot be revived

(iii) In either of above cases of acquittal, the case can be revived by preferring an appeal of to the

high court for setting aside the order of the acquittal. The High Court will, however, not order retrial

unless there are cogent reasons for doing so.

L18.55 APPEAL AGAINST ACQUITAL OF THE ACCUSED:

When the accused person is acquitted, an appeal will lie to the High Court both on question of fact and on

question of law under Section 82(2) of the Act.  The appeal against acquittal is to be filed by Corporation

within the prescribed time limit in appropriate cases.  When an accused person is acquitted the SSO shall

make an application to the trial Court for a certified copy of the proceedings and judgment  on the same

day along with the opinion of our Counsel on the appeal worthiness of the case   and forward the papers

to the Regional Office for appropriate action.

L18.56 AWARDING COMPENSATION OR COSTS:

(a) Under Section 357 of the Criminal procedure code, the court may while passing Judgment, order the

whole or any part of the fine to be recovered as compensation in defraying the expenses properly incurred

in the prosecution.

(b) Under Section 359 of the Criminal Procedure code, the Court while convicting the accused, may in

addition to the penalty, order him to pay to the complainant in whole or in part the cost incurred by him in

the prosecution.

It is, therefore, necessary to include a prayer in the complaint for payment of compensation/costs to meet

the cost of prosecution.

In Criminal Cases, where the fine is imposed on the accused a request should invariably be made to the

Magistrate for sharing of the fine.

L18.57 Power of the Court to make Orders:

85C. POWER OF COURT TO MAKE ORDERS. –

(1) Where an employer is convicted of an offence for failure to pay any contribution payable under this

Act, the Court may, in addition to awarding any punishment, by order, in writing, require him within a

period specified in the order (which the Court may if it thinks fit and on application in that behalf, from

time to time, extend), to pay the amount of contribution in respect of which the offence was committed

and to furnish the return relating to such contributions.
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(2) Where an order is made under Sub-Section (1), the employer shall not be liable under this Act in

respect of the continuation of the offence during the period or extended period, if any, allowed by the

Court, but if, on the expiry of such period or extended period, as the case may be, the order of the court

has not been fully complied with, the employer shall be deemed to have committed a further offence and

shall be punishable with imprisonment in respect thereof under Section 85 and shall also be liable to pay

fine which may extend to one thousand rupees for every day after such expiry on which the order has not

been complied with.

In view of these specific provisions the complaint should necessarily contain a prayer seeking

the directions of the Court to indicate the time by which the contribution in question are to be paid by the

accused in the case. Once the Court fixes the deadline in such cases it should be ensured that the amount

is paid before that date and in the event of the failure to make the payment case should be further processed

for criminal proceedings.

L18.58 Legal action against BIFR cases:

There is no bar for prosecuting the employers registered under BIFR and Rehabilitation Scheme sanctioned,

as Section 22 of SICIA does not give any protection to such companies in criminal cases. Therefore,

action may be taken against them in the following situations under section 85 of the Act/406 IPC/138 of

NI Act:.

a) Contribution deducted from the employees’ wages, but not paid to the Corporation.

b)  After sanction of the rehabilitation scheme, the employer defaulted in payment of current contributions.

L18.59 Offences under the Indian Penal Code:

Under section 85(a) for non-payment of Employees’ contribution deducted from the wages of the employee,

it amounts to breaching of trust, as the employees has made the principal employer as a trustee to the sum

deducted from his wages for payment to the corporation under Sub Section (4) of Section 40 of the Act.

Non payment of such amount amounts to Criminal Breach of Trust under Section 405 of the Indian Penal

Code and under Explanation 2 thereunder, which is punishable under Section 406 thereof. Hence, under

such offences, the case can be filed under IPC also in the concerned police station. However, according to

the explanation below 405, the term “ employer” does not include the principal employer as per the

judgment of the Supreme Court in the case of S.K.Agarwal and others in C.A. No. 222 of 1990 (1998

LLR.806) dated 31st July 1998. Therefore, Hqrs. Office have advised in letter No.  T- 11/14/41/84 - Ins.

IV Dated: 9/03/2000, to file the cases in such cases against the company under Section 86-A of the Act.
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L18.60 Prosecution against Govt./Semi-Govt. Officials:

Prosecution against State or Central Govt. Officials may be sanctioned only after obtaining  prior approval

of Headquarters.

L18.61 Withdrawal of prosecution:

 No case of prosecution launched under Section 85 of the Act may be withdrawn without the prior approval

of the Headquarters Office, except when an Amnesty scheme has been introduced, and the employer

fulfils the conditions of the Scheme.

L18.62 Revenue Recovery Action: Since a Criminal case has been launched, Civil or Recovery action

need not be deferred.

NEGOTIABLE INSTRUMENTS ACT: (Section 138)

L18.63 DISHONOUR OF CHEQUE FOR INSUFFICIENT FUNDS:

Where an employer makes payment of contribution or any other payment due to the Corporation by a

cheque and such cheque sent for clearance was dishonoured by the Bank, it amounts to a criminal offence.

A notice to the principal employer under Section 138   of the Negotiable Instruments Act is to be issued

within 15 days of receiving intimation of dishonour by Registered Post Acknowledgement due. If the

Principal Employer fails to pay the amount of dishonoured cheque within 15 days of the receipt of notice,

a Criminal case can be field in an appropriate Criminal Court within one month from the date of issue of

such notice

L18.64 Withdrawal of the case in case of payment full amount by the employer:

The Regional Director/Joint Director in-charge is permitted to withdraw a case filed under Section 138

after obtaining the concurrence of the Finance & Accounts Branch, if the employer, during the trial of the

case, makes full payment involved in the bounced cheque along with a compounding fee of Rs. 5000/- or

the actual fee we are required to pay to our Advocate whichever is higher only for the first offence. (Hqrs.

letter No.  T-11114/Misc/2/2009-Rev-II Dated: 22/11/10)

L18.65 Prosecution for non production of records and obstruction of SSO & other officials- question of

inspection of records subsequently.(Hqrs. Instruction No.T-11/14/32/4/2002-Ins.IV Dated;03/05/2002)

Recently a doubt was raised by one of the RDs as to whether the inspection of records can be taken up

even after the employer was prosecuted and convicted for non production of the record in the past, for a

given period under Section 85(g).
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It is clarified that notwithstanding a proposed prosecution under Sub Section (g) or (f) of Section 85

or actual prosecution and pendency criminal cases, or even conviction and sentence of an employer for

the offence of failure/refusal to produce record or obstruction of an inspector or other official on a particular

day, the ESIC can insist on production of the very same record on any subsequent day as contemplated

under Section 45 of the ESI Act. Therefore, inspection of records for a given period should not be avoided

only on account of prosecution of an employer for non production of the said records on a particular day

or for obstruction of the inspector/official on a given day for the same period.

It is clarified that a prosecution under Section 85(g) & (f) or Section 186 of IPC relate to an offence

commited on a particular day. This does not prevent seeking inspection as contemplated under Section 45

or Section 44(2) etc., since the inspection can be taken up at any reasonable time.The law of double

jeopardy is also not attracted since non-production and failure to produce records or obstruction of an

official etc. related to a particular date and time and with reference to a particular public servant who was

prevented on that day. Commission of very same offence on a different date and time, constitutes a

separate offence and not the same offence.

Therefore, notwithstanding proposal, pendency or even conclusion of a criminal prosecution for the

above offences committed by the employer on a particular day with reference to the records pertaining to

any given period,the regular inspection should continue to be taken up on subsequent dates and the fact

tthat whether prosecution was launched earlier for failure or non-production/obstruction on particular

day,will not prevent inspection of the very same records.This will also apply where prosecution was

launched under Section  186 of IPC (Obstruction to Public Servant in discharge of public function)

