CHAPTER XIX
ACTION IN CASE OF CLOSED UNITS
Introduction: Opening of new factories/establishments and closing of certain factories/establishments is a

common phenomenon and general feature in the industrial environment. Inspection of records,

determination and recovery of ESI dues in respect of closed units has been posing serious problem. One

of the reasons for the increasing trend of ESI arrears year after the year is non-realisation of the dues from

closed units. In this chapter, procedure relating to detection of closed units, determination, and recovery

of dues in all such cases and inspection of records, waiver of inspections and waiver of irrecoverable ESI

dues in respect of closed units is explained.

P. 19.1  Reasons for increase in arrears in respect of closed units: The amount under this category has

increased due to

i)   Not detecting /identifying the closed units in time.

ii)  Not initiating timely action for inspection of records.

iii) Not initiating timely recovery action.

iv)  Not taking timely action for waiver of irrecoverable dues.

P.19.2 Detection/identification of closed units:

a) The employer himself may intimate about the closure of the unit from a particular date.

b) The area inspector may notice the closure of a Unit during his regular visits for inspection in his

area and inform R.O.

c) While drawing the defaulters list on the basis of C-6 Ledger, from the trend of payments, the C-

6 branch can assume the closure of any Unit.

d) R.O may ascertain the information of closed Units from other sources like Chief Inspector/

inspector of Factories, Reporting authorities under the Shops & Establishments Act, District

industries centre relating to units registered under SST, EPF Organization, Registrar of firms/

Companies etc., jurisdictional P.O., Banks etc.

e) Paper advertisements issued by the banks, financial institutions, official liquidator etc., may

reveal the closure of particular Unit.

ESIC REVENUE MANUAL


359


ACTION IN CASE OF CLOSED UNITS
P.19.3. Timely action for inspection of records:



CHAPTER XIX
a) Under the revised method of selecting the Units for inspection, R.O would communicate the list

of units to be inspected for each quarter to the Social Security Officer (SSO), on the basis of

defaulters lists drawn from C-6 ledger, and other priorities. In this process, inspection of closed

units is likely to be delayed. Therefore, immediately on receipt of closure intimation from any

source, Inspection Control Branch  should make arrangements for inspection of such Units by

deputing an SSO from Regional Office/Sub-Regional Office itself duly furnishing the residential

addresses of all the principal employers to explore the possibilities of inspecting the records,

assessing the dues if any and confirming the date of closure. A copy of the letter addressed to the

SSO by Inspection Control Branch  may also be endorsed to concerned revenue branch for

follow up action. The Branch officer concerned should keep a note of all such cases in his diary

for proper monitoring and persuasion. The Inspection Control Branch should maintain a register

showing all closed cases requiring inspection and follow up action taken for getting the inspection

completed in each case. It is the responsibility of the inspection control branch to ensure completion

of inspection in respect of all closed units, and units in default for more than one contribution

period.

b)     The area SSO while inspecting the records of any unit, notices the closure of any other Unit in

that area, he may immediately send the full details to R.O. and simultaneously conduct inspection

of records of the closed unit by contacting the Principal employers at their residential address.

The moment a factory/establishment is closed, the Principal employers may move away from

their present residential addresses and thereafter it is very difficult to trace them. While conducting

inspection of a closed unit the SSO should be directed to furnish the movable. immovable assets

and bank account details of the Unit with the hypothecation/mortgage details of any Unit and

also the latest addresses/permanent addresses of all the Principal employers. The SSO should

contact the neighboring factories/residences, security, the area post office, or the bank branch in

which the employer is maintaining the account to find out the present residential address of the

principal employer. The Security Guard/Watchman may be able to furnish the phone number of

the employers, the date on which the manufacturing/trading activity has been stopped, whether

the principal employers are visiting the unit on and off etc. The neighboring units may also

throw some light on the approximate date/period from which the unit is closed. The SSO can

also refer to telephone directory to find out the telephone number of the employer. The information

ascertained and furnished by the SSO would help Regional Office to take a decision on closure

in the absence of any other evidence. How the premises of the closed unit is being  utilized is of

paramount importance. Whether the premises i.e. land & buildings, was owned by the Factory

or taken on lease. If owned whether sold out? If taken on lease, vacated and handed over the
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possession to the owners. Whether the fixtures/equipments have been dismantled and disposed

and if so how it was disposed. Whether any other Unit is functioning in the said premises in

place of the closed one, if so how the transfer has taken place, i.e ,by sale, lease or other wise, to

examine the applicability of Sec.93- A of the Act to recover the dues if any from the successor

Unit. If the factory or establishment is artificially closed to avoid coverage under ESI and re-

opened with different names or split up in to different unit may also be examined in which case,

the coverage is to be treated as continuous.  All inspection reports in respect of closed Units may

be superscribed with the words ‘Closed Unit’ on the top of front page with red ink to draw the

attention of the relevant branches at R.O. The concerned Revenue branch at regional office may

process such reports on priority basis.

P.19.4. Timely recovery action:

a) Review of Employer’s file: Immediately on receipt of closure intimation in the revenue branches,

the employer’s file should be reviewed in all respects irrespective of the duration from the date

of last review. Compliance position is to be checked and actions taken for determination of dues

if any till the date of closure including interest and damages.

b) Determination of dues: Though the Inspection Control Branch might have initiated steps for

arranging immediate inspection of the closed unit, without waiting for the inspection report, the

revenue branch may issue C-18 actual/adhoc as the case may be for determination and recovery

of contribution. C-18 (interest) for recovery of interest due if any and D-18 notice proposing

levy of damages for delayed payments may also be initiated. Even though, the factory/

establishment is closed, the employer might have made some arrangement to receive the dak.

Hence all the letters, notices etc. may   be sent to the factory/establishment address and also to

the residential addresses of the principal employers. The progress of inspection may also be

ascertained from the Inspection Control Branch. Watch for the postal acknowledgement, receipt

of undelivered letters/notices, reply from the employer or compliance if any against the said

notices and proceed with the determination of contribution/damages by issue of 45-A/85-B orders

followed by issue of C-19, C-19 (interest), D-19 addressed to the Recovery Officer duly indicating

on the top in red ink as “CLOSED UNIT-TOP PRIORITY IN RECOVERY’, to draw the attention

of the recovery officer. If the amount to be recovered is considerable, the help of the police/

detective agencies may also be sought to locate the whereabouts of the principal employers to

recover the dues.

P.19.5. Processing of inspection report:

a) Inspection reports of closed units be separated at Dak stage itself by the Inspection Control
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Branch, complete the formalities of making entries in the relevant registers, and forward the

reports to the concerned revenue branch without any loss of time.

b) The office Superintendent of revenue branch should note down the details of such reports in his

diary and monitor the processing of those reports on priority basis in the branch. The revenue

branch should maintain a register of closed units, review the action taken every month and give

a report to the Regional Director. The position is to be reviewed in the O& M meeting every

month and initiate appropriate measures to complete the pending actions in each case.

c) As contribution has been determined without waiting for the inspection report, there is every

possibility that inspection of records might have taken place before issue of 45-A orders by the

Regional Office, but inspection report received after issue of 45-A order. In all such cases where

the determination has been made subsequent to the date of inspection, the 45-A orders may be

revoked under the orders of the Regional Director/Joint Director I/c. and claim restricted to

actual dues reflected in the inspection report. In all such cases, there is need to inform the recovery

officer for keeping the recovery proceedings relating to that C-19 in abeyance. Fresh C-18 (actual)

is to be issued, followed by fresh C-19 (actual), duly cancelling the C-19 (adhoc) issued earlier.

The entire action of revenue branch is to be completed within a period of one month from the

date of receipt of the inspection report.

d) In case the closed unit is taken over by another unit with assets, action to recover the dues from

the present employer under the provisions of Section 93-A may be examined and initiated.

e) If the closure is artificial, and the existing units have been split up in- to two or more units with

different names, either under the same ownership or not, the coverage irrespective of the number

of persons in each unit may be treated as continuous and the compliance insisted.

P.19.6. Closure decision:

Where the employer/SSO had intimated the date of permanent closure of a unit, a closure decision

may be taken by the Regional Director/Joint director In-charge and communicated to all concerned.

i.e Branch Office/SSO, Inspection Control Branch, C-6 Branch, EDP centre, and Recovery Officer,

for making entries  in the Register of Employers, Employer’s Arrears register in the revenue

branch, Inspection Control Register(SC-15) and Master Register of employers, watch over register

of RCs in branch office, and C-6 ledger in the C-6 branch.

        In cases where the decision of closure is likely to be delayed for want of inspection report etc.,

the fact of closure of the unit without specifying the date of closure may be intimated to all

concerned immediately.
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Employer’s  file may be reviewed immediately on receipt of intimation about liquidation, action

taken for determination of dues if any, and a claim filed with the official liquidator for arranging

payment out of the money realized by sale/auction of moveable/immoveable assets of the unit.

While filing the claim, attention of the “Official liquidator” may be drawn to the provisions of

Section 94 of the ESI Act which inter-alia provides that the Corporation’s dues will have priority

over the unsecured debts of wound up company, in distribution of the proceeds of the assets of

the insolvent company.

All claims filed with the official liquidator may be entered in a separate register either in the

Inspection Control Branch or legal branch and to be constantly pursued for realisation of the

dues by ascertaining the progress of realisation of the value of assets.

P.19.8. Write off/waiver of irrecoverable dues:

       There is a provision under Rule 53 of ESI (Central Rules) 1950 to write off of losses. Despite all

timely efforts to recover the dues, there may be cases, where the recovery may not be possible.

Where the Corporation is of the opinion that the amount of contribution, interest and damages

due to the Corporation has become irrecoverable, the Corporation may sanction the write off the

said amount in its books subject to the following conditions.

a) Factory or establishment has been closed for more than five years and the whereabouts of the

principal employers can not be ascertained, despite all possible efforts;

b) Decrees obtained by the Corporation could not be executed successfully for want of sufficient

assets of the defaulting employer;

c) Claim for contribution and other dues is not fully met by ;

i.
the official liquidator in the event of factories/establishments having gone in to liquidation, or
ii.
the Commissioner of Payments in the event of the units nationalized or taken over by the Government.

P.19.9. Delegation of powers to Regional Director/Director General:

Rule 53 of ESI (Central) Rules has been amended delegating powers to the other Officers of the Corporation

w.e.f. 11.02.1991. In accordance with these amended provisions, the Corporation has delegated powers to

Regional Director/Director General as per the decision taken in the meeting held on 7/8th Oct, 1991 and
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further liberalisation given from Feb,1999 . The financial limits have been revised from time to time by

the Corporation. The latest delegation of powers under item I-6 may be referred to in this regard and

action taken accordingly. For powers to the Regional Director to write off the irrecoverable dues, he may

do so in consultation with the Finance & Accounts  subject to reporting to Head quarter’s office. Where

the amount involved is beyond the powers of the Regional Director, all such cases are to be referred to

Head quarter’s Office  in the prescribed proforma duly vetted by the Finance & accounts along with the

recommendations of the Regional Director, for write off by the Director General/Corporation.

Waiver does not preclude Corporation from reviewing the old claim, if at a later date. we get the information

about the availability of the Principal Employer or opening of the unit in the same name or different name

at the same place or at different place by the said principal employers.

P 19.10. Waiver of Inspections:- Inspection of records of a factory/establishment may not be possible in

the following cases:

1.
Records were burnt/lost in a fire accident taken place in the Factory/Establishment.

2.
Factory went into liquidation and the records were ceased by the Official Liquidator.

3.
Factory was closed, premises vacated and whereabouts of the employer are not known.

4.
 Records were lying with the official receiver/income tax authorities/other Government authorities.

        In all such cases there is no alternative except to waive the inspection of records.

If contributions were paid on the basis of records before they were burnt/lost /Factory closed

etc., the Regional Director may exercise the power of waiving the inspection of records in

consultation with the Finance & Accounts. However, where the records were burnt/lost, factory

closed etc. before the contributions have been paid, the Regional office has to determine the

contribution under Sec.45A on the basis of available information. Where the contribution has

been determined and claimed under Section, 45-A, the question of inspection of records for the

relevant period does not arise. Therefore, in all such cases, waiver of inspection for the period

covered by 45-A Order is not applicable.

P.19.11 Guidelines for verification of closure notice submitted by factory/establishment:

When a closure notice is submitted by any factory/establishment or reported by SSO, it must be

ensured that the following points are taken care of :
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1. The unit has submitted the fact of closure to the Chief Inspector of Factories/ EPFO/Sales Tax

Dept/ Local Police Station/ State Labour Commissioner/Department of Small Scale Industries/

Pollution Control Board/Local Municipal Corporation

2. The unit has submitted proof of Sale of Machinery, Full and Final Settlement to the workers

including evidence of acquaintance of all the discharged employees in token of having received

the payment towards full & final Settlement, Surrender of Electricity Connection filling of Income

Tax return up to date of closure,  filing of sales tax return up to date of closure, surrender of

telephone connection, closing down of bank account, dissolution of partnership deed in case of

partner ship firm and intimation sent to registar of companies, surrender of trading license and

dissolution of rent deeds

