CHAPTER XIII
PERSONAL HEARING, DETERMINATION OF CONTRIBUTION, PASSING OF SPEAKING
ORDER UNDER SECTION 45-A OF THE ESI ACT AND RECOVERY OF CONTRIBUTION
THEREON.
L 13.1 For determining the contributions under Section 45-A, the following conditions are to be observed:

(a) Reasonable opportunity of being heard is to be given to the Principal or Immediate employer;

(b) The determination must be based on the information available to the Corporation;

(c) The determination must be made by an ‘Speaking order’; and

(d) No determination shall be made in respect of the period beyond 5 years from the date on

which the contribution shall become payable.(came in to effect from 1st  June, 2010)

Explanation:
(a) Reasonable opportunity of being heard: In procedural terms, a decision maker should not

only act in good faith and without bias but also should grant hearing to any person whose interests will be

affected by that decision before the decision is made.  This is one of the two principles of natural justice

“audi alteram partem” (HEARING THE OTHER SIDE) i.e. a person whose interests will be affected by

the decision should be given a hearing before the decision is made. The other principle is “Nemo debet

esse judex in propria sua causa” (no one shall be judge in his own case) i.e. the decision maker must be

unbiased. If a person has preconceived opinions, a vested interest or personal involvement in a matter, he

should not attempt to settle that matter. This principle is also called the procedural fairness.

Procedural fairness is concerned with the procedures used by a decision-maker, rather than the actual

outcome reached. It requires a fair and proper procedure be used when making a decision. A decision-

maker who follows a fair procedure is more likely to reach a fair and correct decision.

The rules of procedural fairness require:


a hearing appropriate to the circumstances


lack of bias
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evidence to support a decision


inquiry into matters in dispute.
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      A critical part of procedural fairness is ‘the hearing rule’. Fairness demands that the person affected

should be told the case to be met and given the chance to reply before taking a decision that could

negatively affect that person. Put simply, hearing the other side of the story is critical to good decision-

making.

In line with procedural fairness, the person going to be affected has a right:


to an opportunity to reply in a way that is appropriate for the circumstances


for his/her reply to be received and considered before the decision is made ;


to receive all relevant information before preparing his/her reply. The case to be met must include

a description of the possible decision, the criteria for making that decision and information on

which any such decision would be based.


to a reasonable chance to consider their position and prepare a response. However, what is

reasonable can vary according to the complexity of the issue, whether an urgent decision is

essential or any other relevant matter, and


to genuine consideration of any submission. The decision maker needs to be fully aware of

everything written or said by the affected person and give proper and genuine consideration to

his/her case.

(b)   Based on the information available to the Corporation: In response to the C-18A notice, the

employer may submit a statement, return or furnish the particulars of actual contribution due for the

period of default. The employer may by himself or through an authorised representative appear for the

personal hearing and furnish the material facts relating to the contribution due from him. In the absence of

these details, the Corporation may determine the contribution based on the information available on its

record such as number of employees as per Form-01/PIR, Contribution paid for earlier period, return of

contributions submitted for the preceding contribution periods, inspection report containing the details of

wages paid and contribution payable/paid for earlier period etc. The assessment though on notional wages,

it must be on more realistic basis.

(c) Quasi-judicial speaking order: The action taken and discretion exercised by public administrative

agencies or bodies that are obliged to investigate or ascertain facts and draw conclusions from them as the

foundation for official actions is called quasi-judicial. Quasi-judicial activity is limited to the issues that
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concern the particular administrative agency. For example, the ESI CORPORATION may resolve disputes on

issues concerning Coverage, contributions and benefits, but it may not decide any other un-related issues.

An administrative agency must hold a formal hearing only when required by statute. A formal hearing is

a complete hearing with the presentation of testimony, evidence, and arguments. Quasi-judicial action by

an administrative agency may be appealed to a court of law. Speaking order necessary in quasi judicial

proceedings. One important facet of functioning of judicial and quasi-judicial authorities is that besides

giving a fair hearing to the parties before them, they should pass a well-reasoned speaking order.

(d)   Five years limitation: Earlier to insertion of this proviso to Section 45-A (1) vide Amendment Act

2010 effective from 1st June, 2010, there was no limitation of time for determining the contributions

under this section. However, a new proviso has been inserted under Section 45-A (1) as follows:

“Provided further  that no such order shall be passed by the Corporation in respect of the period beyond

five years from the date on which the contribution shall become payable”.

In view of this new proviso, the time limit of five years is strictly to be followed in determining the

contributions and issue of speaking orders. Therefore all old pending cases should be reviewed and cleared

before they become time barred.

L 13.2 : Deficiencies observed with regard to issue of Speaking Orders u/s 45 A of the Act :

A  number of deficiencies are being observed in the process of issuing orders u/s 45 A for determining

contribution in respect of cases where the employer is not paying the regular contribution and / or

contribution on left out (omitted) wages and also not attending the personal hearing in response to the C-

18 notice issued by the Regional Office. General guideline with a view to meeting the legal requirements

are being given in the following paragraphs :

1)  Speaking order under Section 45-A is issued ex-parte in cases where the employer does not attend

the personal hearing. While issuing this order it should be ensured that the notices had been dispatched

under Registered Post or served to the employer under proper acknowledgement and the postal

acknowledgement and the fact should be mentioned in the speaking order.

2) While issuing the order, proper and detailed reasons for determining the contribution should be given.

In many cases it is normally mentioned in the order that since the employer did not attend the personal

hearing it is presumed that he has nothing to say and , therefore, contribution as calculated in the C-

18 (adhoc) is leviable / payable . Such type of orders are faulty and do not stand the test of law.

ESIC REVENUE MANUAL


221


PERSONAL HEARING, DETERMINATION OF CONTRIBUTION........


CHAPTER XIII
Therefore, a well reasoned order giving the details as to why the officer has decided that the amount

of contribution determined by him is legally leviable and payable by the employer , should be recorded.

3) Similarly speaking order is issued ex-parte in the cases relating to omitted wages where the employer

does not appear for the personal hearing. The grounds such as, the employer not responding to the C-

18 (adhoc) or not appearing for personal hearing should not be cited with the conclusion that the

employer has nothing to say. Such type of orders are faulty and well-reasoned orders providing

justifiable reasons for determining the contribution on the exact amount of each item of omitted

wages should be mentioned in the order.

4) On receipt of the report regarding additional number of employees found during surprise inspection,

the Regional Office normally issues C-18 (adhoc) giving the date of personal hearing before issue of

order under section 45-A determining the contribution in respect of the additional employees. The

employer invariably contests the case and insists for details about additional persons found by the

Social Security Officer. If the employer goes to the court, it is difficult, nay impossible to prove the

employment of additional employees in the absence of proper inspection report containing all details

of the employment of additional employees. Therefore, it is necessary to collect complete details of

the additional employees, to determine the contributions under Section 45-A.

5). It is observed that sometimes Branch Officers are calling for certain records/documents citing the

provisions of Section 45(2) of the ESI Act, from some employers even though contribution has been

paid by them for the relevant period before issue of C-18 (adhoc) or after issue of C-18 (adhoc) but

before the date of personal hearing on the ground that the contribution paid by them is quite small

compared to the contribution paid for the previous periods or information available with the office

regarding the number of employees. If the Branch Officer suspects any malpractice on the part of the

employer so far as the quantum of contribution is concerned, instead of calling for voluminous records/

irrelevant documents he should ensure inspection of the records of the employer on priority.

6.) It is also observed that where inspection has already taken place and employer has paid the contribution

as per the inspection report of the SSO, Balance Sheet/Income Tax Return and such other records are

being called for by the Branch Officers suspecting malpractice/suppression of facts on the part of the

employer. In such cases, if found necessary test inspection of the records of the employer may be

considered( Hqrs. Letter No. T-11/13/3/95-Ins.III dated 16-2-2001)
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L 13.3   Guide-lines for Ad-hoc assessment of contribution u/s 45-A:

i)
Hqrs instructions no.T-11/13/3/2008-Rev-I Dated: 1.5.2008 – Hearing under section 45-A giving

adequate opportunity of hearing – regarding .

It is observed that Speaking orders u/s 45-A are being issued in a mechanical manner . In a few cases

it has come o the notice that speaking order have been issued after giving a single opportunity of personal

hearing. Although , in occasions , a single opportunity of personal hearing  may suffice to satisfy the legal

requirement u/s 45 A , but in all fairness , issuing speaking order after giving a single opportunity of

personal hearing may not always stand the test of reasonableness  on the part of ESI Corporation. It has

also come to the notice  that in a few cases action for issuing speaking order u/s 45-A has been taken after

a long time and of non-action without following the prescribed drills in respect of defaulting employers

including inspection of the unit, after giving a single opportunity of personal hearing defeats the purpose.

Some cases have also come to the notice where without ensuring servicing of the Show Cause Notice in

C-18, the officer issuing the Speaking Order has proceeded with action u/s 45 A. This action has not only

put the Corporation in uncomfortable situations, it has become very difficult sometimes to explain the

Corporation’s action at various forums and in the Court.

Keeping the above broadly in view , it has been desired that adequate care should be taken to ensure

that the following  action has been completed before issuing speaking order u/s 45-A:

i)
to ensure proper service of the notice (C-18) to the employer.

ii) when the employer attends the Personal Hearing , the attendance of the employer as

well as the proceedings of hearing should be recorded in the file and signature of the

employer be obtained in token of employer having attended hearing and submissions

made.

iii) the officer should clearly record in hearing the records produced by the employer with

his submissions

iv) Before passing an ex-parte order for determination of contribution over Rs. 1 lakhs, a

press release in local vernacular paper may be issued atleast  one week in advance.

v) when in becomes imperative to issue order ex-parte, adequate care should be taken in

the speaking order to explain / dwell on the position as available on record ( In this

connection the detailed procedure laid down in Hqrs letter no T-11/13/3/95 – Ins III dtd

16.2.2001 and T-11/13/3/2002-Ins-III dtd 27/11/2002 dealt in the next chapter may be

referred)
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ii) Hqrs instructions S-11/12/2/2007-Rev II dtd 5/7/2008 – Passing of Speaking Order under section 45A

– Clarification regarding

It has been observed Officers Speaking orders u/s 45 A of the ESI Act are not observing proper

procedure as per Hqrs instructions issued from time to time. The matter was discussed in the recently held

Regional Director’s Conference at Shimla on 9th & 10th April 2008. It is once again reiterated that officers

passing Speaking Orders u/s 45A of the ESI Act shall: -

i)
Ensure issuance of proper notices to the employers by Registered AD or by Speed Post

before assessing their claims and confirm that proper acknowledgements are received

back.

ii) When the employers appear for the personal hearing the proceedings of the personal

hearing should be recorded in the note portion of the files simultaneously  and signatures

of the employers be obtained , in token of having seen and understood the proceedings

of the personal hearing.

iii) If  some more documents/records are required from the employer to support their

contention, those documents should specifically be mentioned in the P.H. Proceedings

and the next date of PH allowed for production of those documents, so that the employer

can turn up with those documents on the next date of hearing. The speaking order

should specifically mention about the documents or records which were called from the

employers, which they have submitted or not submitted. A vague statement that the

employer has not shown all the documents required, leaves ambiguity in the speaking

Orders.

iv) In case the employers do not turn up for personal hearing, a public notice be published

in the local vernacular paper giving 15 days time to such employers to be present before

the officer conducting the hearing for passing the speaking orders.

v) If the employer has not turned up for hearing , then the Speaking order must indicate

the details of opportunities given to him and the fact that despite several opportunities

given he has not turned up and hence ex-parte proceedings.

L.13.4 Determination of contributions on amount paid to the contractors/ immediate employers which

include Labour and Material charges (Hqrs. Instruction No. 9/82 vide letter No. P.11/14/41/79-Ins.IV

dated 26-6-1982, Instruction No. 5/85 vide letter No.P.11/14/5/85-Ins.IV dated 17-7-85: In many cases

where the immediate employers/contractors engaged by the principal employers for capital construction,
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repairs and maintenance of building of factory/establishment including erection or repairs to machinery,

furniture repairs, packing charges etc. on a lump sum payment which include material as well as labour

costs.  If those immediate employers/contractors are covered independently and having a code number,

the compliance will be made by themselves, and the principal employer need not comply in such cases.

However, at the time of inspection, the Social Security Officer will verify the records of the Principal

Employer in respect of Contractors/Immediate Employers required to be maintained by the Principal

Employers, according to the provisions of Section 41(1 A) and Regulation 32 (1) (a) and bring the facts in

his report. (The BO (Revenue) shall forward the report of the SSO to the concerned Revenue Branch

Officer under whom the Code Number of the immediate employer is dealt with for cross examination of

compliance against the executed value / work order for which inspection was conducted.) But in cases,

where they are not covered independently, and leaves after finishing the work without keeping any record

of persons employed for such work and the payment wages made to them, it is difficult for the principal

employer to segregate the material and labour costs, to make payment of contribution on the wage element.

In all such cases, where the employer expresses difficulty in segregating the wage element out of the total

expenditure, and  if the Regional Director  is satisfied about the inclusion of cost of materials, contribution

may be determined on 25% of the total amount as an exceptional case and one-time measure and not as a

matter of routine and should not be extended to the same employer a second time routinely.

L.13.5 Determination of contribution in cases where the amount paid to the immediate employers/

contractors is exclusively labour charges. (Instructions in letter No. S-11/12/2/2000-Col. 1-Ins.IV dated

9-8-2002): Where the principal employers fails to produce the relevant records, to clearly indicate the

quantum of labour component involved  in the amounts paid to immediate employers, 60% of the total

amount booked  may be taken as wage element to determine the contribution. This concession will not

apply for a second and subsequent occasion.

L.13.6 In  both the cases  covered under Paras L.13.4 and L.13.5, though we are collecting the

contributions, due to non-registration of those employees, they are deprived of the benefits provided

under the Act .It is clarified by Hqrs. Office in letter No. P-11/13/97-Ins.IV dated 26-5-2003, that the

statutory requirement under section 38 of the ESI Act read with Section 41(1A) thereof and Regulation

32(1-a) of ESI (General) Regulations 1950 will have to be followed wherever the employees are engaged

through the immediate employers/contractors for any of the work, preliminary, connected, incidental or

ancillary to the work of the factory or establishment inside the premises, or with the supervision of the

principal employer or his agent if such work done is done outside the premises. These provisions are

similar to those provisions in the Contract Labour (Regulation & Abolition) Act, which also requires

maintenance of the record of persons employed through the contractors and the wages paid to them, by

the principal employer and retention of those records.
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The method of determination therefore followed in both the situations is the only feasible alternative in

which the following circumstances exist:


When the employer during the personal hearing proceedings under Section 45-A of the Act

expresses inability to make segregation of labour component or fails to produce valid documents

showing the actual labour component to the satisfaction of the authority, and the Corporation is

also not able to make the segregation.


The authority exercising power under section 45-A is satisfied about the bonafide and also satisfied

that no other payment of wage is included in this head and these are strictly payment made to the

contractors including cost of material, as well as other expenses(copies of contract deed, tenders,

quotations, and other relevant documents should be verified to confirm the pleadings of the

employer.

             In cases, where determination under section 45-A is made using the above formula, the 45-A

order should also state that this formula is resorted to  as a special case and concession provided and

employer will have to comply in future with statutory provisions contained in Section 38 read with section

40, 41(1-A) of the ESI Act and Regulation 32(1-A) of the ESI (General) regulations 190 and that this

facility will not be extended for a second occasion. In addition to stating this in the 45-A order, the

employer should also be separately addressed on these lines with a copy to the area SSO concerned.

               However, the Regional Directors etc. may use their discretion to adopt this procedure of adhoc

assessment on a second or subsequent occasion in only special circumstances where they are satisfied

regarding the genuineness of the case. Whenever this procedure is adopted for the second or subsequent

occasions, the reasons for the same should be recorded on the file and got approved by the Regional

Director.

(The instructions in the letters referred to in Paras L.13.4 and L.13.5 stand modified to the above extent.)

L 13.7   Branch Officer authorized to issue 45-A orders should not visit the factory/establishment after

issue of C-18 (adhoc)

(Hqrs. Instructions contained in letters dated 17-9-1997, 14-5-2002 and No.P-13 (11)- 11 / 34 / 2000-lns

IV Date : 3.7.2002)

(i)  Instructions dated 17-9-1997: When C-18 (adhoc) for omitted wages is issued to the employer
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and the employer requests for Inspection of records by the officer acting under Section 45(A, in the

factory-premises on the grounds that the required records are bulky, in such cases the Branch Officer

concerned is not allowed to visit the factory-premises and involve, himself in verification of records, but

he should depute an Insurance Inspector for inspection of records after obtaining the approval of Regional

Director. In fact, merely because an employer makes such a request it should not be a routine practice of

deputing inspector, instead such a decision should be based on merits. If the Regional Director is satisfied

that the employer has made a bona-fide request or that the quality of the inspection report was very poor

and the employer has in the meanwhile paid contribution as calculated, by him and submitted comprehensive

statement  segregating wage and non-wage amount, RD may consider deputing an inspector, keeping the

C-18(adhoc) adjourned.

(ii)  Instructions given in the letter dated 14.5.2002:  If an order already issued under Section

45(A), is re-opened, the Branch Officer concerned is required to verify the records himself at Regional

Office, instead of routinely referring inspection of records to the field inspectors. The intention of both

the instructions was that the Branch Officer should not involve himself in the inspection of records in the

factory.

If, however, quality of an inspection report and ledger verification is completely unsatisfactory and  the

inspector has merely given total amount found in the ledger against different heads of accounts and there

is no observation of failure to produce complete documents, bills, vouchers etc C-18(adhoc) should not

be issued in such cases proposing highly Inflated claim. Such unsatisfactory inspection reports should be

brought to the notice of JD/RD and appropriate action taken against the Inspector concerned and a time

bound re-Inspection arranged so that there is no grievance from the employer regarding Inflated claim

and harassment. The question of issue of C-18 (adhoc) based on such total amount should arise only

where the employer is totally non-cooperative and there is prima-facie possibility of omitted wages.

(iii)  Instructions given in the letter dated 3.7.2002:  The said letter clarifies the intention of Hqrs.

Instructions dated 17.9.1997 and 14.5.2002 as mentioned above for guidance of the Branch Officers

acting under section 45 A.

Note : What is to be borne in mind is that once 45-A is invoked, the power to determine the contribution

under this section is only with the Branch Officer or JD / RD and it is improper to delegate this power to

an Inspector. A quasi-judicial hearing by a delegated officer involved examination of all the documents

and submissions made by employer In writing or oral, and giving a speaking order and not referring the

employer to the Insurance Inspector. If an employer in response to C-18 (adhoc) appears during the

personal hearing along with all the records, and statement of contribution payable according to his

calculation and if the officer requires as assistance of an official available in the Regional Office to make
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arithmetical  checking or reconciliation of the statement, such an assistance could be taken with the

approval of the Joint Director / Regional Director , but the responsibility of issuing a final order will

always be on the officer concerned. At the same time, the quasi-judicial officer should not visit the factory

and carry out routine inspection.

L 13.8  DRAFT SPEAKING ORDER: (After hearing the employer)

No: ____________________________________________                                     Date______________

ORDER UNDER SECTION 45-A OF THE ESI ACT, 1948

M/s_____________________________situated at ___________________ a factory/establishment covered

and registered under the ESI Act 1948 with Code No.______________________is required to pay the

contribution and submit return of contributions under Section 40 and 44 of the Act read with Regulations

26, 29 and 31 of the ESI (General) Regulations 1950. As the principal employer of the said factory/

establishment failed to pay the contributions and submit the returns for the period from ___________ to

___________, a Show cause notice of even number dated _______________ was issued in Form C-18 to

show cause within 30 days as to why the contributions for the said period of default be determined as

proposed in Para 4 of the said notice and recovered from him. In case of any objections to the proposed

determination, in  the said notice an opportunity of personal hearing to represent his case with relevant

records in person or through an authorized representative has been offered to him on _________________.

He was also requested to furnish full particulars/statement/return of actual contributions payable by him

for the said period of default.

The show-cause notice sent to him and to his factory/establishment by registered post

acknowledgment due was duly received by him/his factory/establishment as per the postal

acknowledgement received.

In response to the said notice, the employer vides his letter no.______dated_____requested further

time to furnish the details of contributions due and to appear for the personal hearing. I have considered

his request and fixed the next date of personal hearing on_________.

The principal employer Sri ___________________________, Managing Director/…./…./

….appeared before me on ____________, and pleaded as follows against the proposed assessment/sought
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further time for submission of his records and furnishing the details of contributions. I have considered

his request and as a special case, allowed him the final opportunity of personal hearing on _________.

                                                                        or

In response to the said notice, the principal employer replied vide his  letter bearing number

___________ dated _________ furnishing the details of contributions due for this period/stating

t h a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

______________________________________________________________________________________________________

                                                                    or

No reply/details of contribution due have been received from the employer in response to the

said notice.

                                                                    or

The principal employer did not appear for the personal hearing on _________. However, the

employer has been provided with another opportunity of personal hearing on ___________ and

communicated to him vide letter of even number dated_________ duly received by him as per the

acknowledgment on record. But the employer did not avail this opportunity also. In order to provide a

final opportunity to him before determining the contributions as proposed in the C-18 notice, a public

notice in the Telugu/English daily news paper “__________” dated _______ advising the principal

employer to appear before the undersigned on______ for objection if any against the proposed assessment

with records. The principal employer failed to avail this opportunity also.

                                                                        or

Sri____________, ____________, with a due authorization from the principal employer appeared before

me and pleaded as follows against the proposed assessment.

(Furnish brief details of the personal hearing proceedings.)

He also raised the following issues/objections against the proposed assessment. He submitted

the following records during the course of personal hearing in support of his contention.

_____________________________________________________________________________________________________
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         I have applied my mind to all the above facts and the facts furnished by the employer both in their

letters and during the course of personal hearings, and records made available to me for verification, and

my findings are as follows.

_____________________________________________________________________________________________________________________________________________________________________________.

 “For the above reasons, I ______________________,Asistant. Director / Deputy Director, in

exercise of the powers delegated to me by the ESI Corporation think it fit and accordingly order that

contributions totalling Rs. _______(Rupees____________only ) for the period from __________to

_______are finally determined and you as one of the principal employers are hereby ordered to pay the

above amount within a period of 60 days from the date of this order, failing which this shall be caused to

be recovered under Section 45-C to 45-I of the ESI Act.”

Signature with date

                                                                                   Name & Designation

NOTE: In case the employer is dissatisfied with the determination of contribution, he/she is entitled to

make an appeal to the RO/SRO (Appellate authority) against the above order in accordance with the

provisions of Section 45AA of the Act, which are re-produced below.

“If an employer is not satisfied with the Order referred to in section 45A (1), he may prefer an appeal to

the appellate Authority as may be provided by regulation within sixty days of the date of such order after

depositing twenty-five percent of the contribution so ordered or the contribution as per his own calculation

which ever is higher, with the Corporation.”

To

Sri_____, Principal Employer with complete postal address.

Copy to M/s______ (Name and full postal address of the factory/establishment) for necessary action.

Copy to the SSO _______.
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L 13.9    Determination of contribution in cases where the left out (omitted) wages were detected by an

Officer during the course of his test inspection: (Instructions contained in Hqrs. Office letter No.T-11/13/

3/95-lns.lll dated 5th May, 1999 are as follows)

                 Sub: -   Desirability of allowing the same Test Inspection Officer to

                            Conduct personal hearing for passing 45-A Orders - Reg.

      In continuation of this office letter of even No. dated 6.1.99 regarding the subject cited above, I am

directed to inform you that the matter has been examined further and looking into the quantum of work

involved and increase in work load with Joint Director / Regional Director it has been decided that

(i)  in case Test Inspection is conducted by an Officer, personal hearing for issue of order Under section

45-A should be done by another Officer,

(ii)  where a case for issuing 45-A Order comes up before a particular Branch Officer and he happens to

be the Test Inspecting Officer in that particular case, he should bring it to the notice of Joint Director /

Regional Director for suggesting alternative officer for passing the 45-A order and

(iii) where there is only one Branch Officer, the Regional Director / Joint Director may conduct the

Personal Hearing and issue order Under Section 45-A.

        Your kind attention is invited to instruction No. 1/99 issued vide this office letter of even no. dated

19.3.99, regarding determination of contribution and affording the chance of personal hearing by the

Joint Director / Regional Director where wage component exceeds Rs. 1,00,000/- which may be adhered

to while applying the above instruction.(The instruction dated 19-3-199 has been modified  vide instruction

no. 4/99 dated 21-6-199 as shown in Para 10.6 supra)

L 13.10    Determination of contribution where the cases for exemption are under consideration of

appropriate Government: Hqrs. Office instructions contained in letter No. Q-11/23/1/2003- Ins. III dated

24-4-2003 is as follows:-

“During the course of examination of history sheets in respect of defaulting employers submitted by

regional Offices/Sub-regional Offices, it has been observed that some of the regions are not taking

appropriate and timely action for determination and recovery of ESI dues in respect of factories/

establishments which have applied to the appropriate government for exemption from the purview of the
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ESI Act and thus delaying the matter unnecessarily. In some cases, the matter is kept pending by the

government for years together for final decision either way. The ESI Corporation in such cases cannot

wait for indefinite period for recovery of its dues. It ids requested that all such cases may be reviewed at

Regional Office/Sub-regional Office level and if action for determination/assessment of contribution is

found pending, the same may be completed immediately and efforts may be made to recover the dues in

respect of such factories/establishments without waiting for the decision on exemption.”

L 13.11   Determination of contribution in the case of a company declared as sick industry under Section

3(1)m (o) of the Sick Industrial Companies (Special Provision) Act 1985: The Karnataka High Court held

that capacity to pay the contribution had nothing to do with an order passed by the Corporation under

Section 45-A of the Act when the purpose of the enactment of the ESI Act was kept in mind and allowed

the appeals filed by the Corporation vide its judgement dated 26-5-2003 in MFA No. 2248/22001 combined

with MFA No. 2250/2001 by setting aside the orders passed by the EI Court in the case of M/s APS Star

Industries Limited Dharwad (Code No. 53-7556-67). The details of the case communicated vide Regional

Office Karnataka letter No. KAR.Legal.MFA.2248/2001 dated 7-7-2003 are as follows:

         The Company M/s APS Star Industries Ltd., Dharwad has been declared as a sick industry under

Section 3(1) (o) of the Sick Industrial Companies (Special Provision) Act 1985 and the case was pending

before the BIFR for rehabilitation of the company and no resources to pay wages to its employees from

April’98 onwards. The employer disputed the 45-A orders issued by the Corporation for the periods from

April’98 to March 99 and April 99 to September’99 in the EI Court  Hubli vide EI No. 17/2000 and 19/

2000. The EI Court held that the employer is liable to pay the ESI Contribution only when the wages are

actually paid to the employees. Since the wages have not been paid, the employer is not liable tom pay

any contribution to ESIC. The EI Court allowed both the applications of the employer and set aside the

order under Section 45-A, and the recovery notice. The appeal made by the Corporation against these

orders was allowed by the Karnataka High Court.

L 13.12 - Re-opening of cases where contribution has been determined Under section 45-A after issuing

C-18: There is no provision in the Act for reopening or revoking of the orders issued under section 45 A

of the act. The employer can only dispute the claim under Section 75 of the act in the EI Court. However,

to avoid hardships to the employers, administrative instructions were issued by Hqrs. Office from time to

time for reopening of the orders issued under Section 45 A and the latest instruction of Head Quarters’

office was issued vide letter No. T/11/13/3/2008- Rev.II dated 31/12/2008 which was made affective

from 01/01/2009 and as per which :-

1. In the cases where dues have been assessed under Section 45-A of the Act either ex-parte or after

affording personal hearing and if the employer comes forward with a request to re-open the case
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for assessment on actual basis and deposits at least 50% of the amount assessed under Section

45- A or the contribution due as per his own calculation, which ever is higher, the case may be re-

opened after recording the reason. The dues payable or refundable after re-assessment may be

realized or refunded as per the existing instructions.

2. Re-assessment in the cases re-opened must be completed by the Branch Officer authorized after

affording  personal hearing within two months of such re-opening under his personal supervision.

Under no circumstances, the period of two months will be relaxed.

3. Past cases where the recovery action is already complete, shall not be re-opened. However,

where there is part recovery but actual recovery has not been affected, the cases can be re-

opened as per the aforementioned guidelines.

4. A report of all such cases be sent to Hqrs. Office on month to month basis, as per the existing

instructions on the subject.

5. Vigilance should step-in for scrutiny of such action only where there is some prima-facie evidence

of colourable exercise of power and after prior approval of the Director General. In such case, at

first, a clarification of concerned officer shall be called for and the same shall be examined and

put up before the Director General for taking a view in the case. If it is found that there is prima-

facie evidence of colourable exercise of power, only then further action can be initiated after

approval of the Director General.

Re-opening of genuine cases as per above guidelines is no irregularity. What must be ensured is

that the case is positively finalized within two months of the date of reopening. Any delay beyond

two months in finalization will be viewed seriously.

L. 13.13   Appeal against the order of the Corporation made under Section 45-A: If an employer is not

satisfied with the order referred to in Section 45 A, he may prefer an appeal to the Appellate Authority as

may be provided by regulation within 60 days of the date of such order after depositing 25% of the

contribution so ordered or the contribution as per his own calculation whichever is higher, with the

corporation.

Provided that if the employer finally succeeds in his appeal, the Corporation shall refund such

deposits to the employer with such interest as may be specified in the regulation.

NOTE. : Details regarding Appellate Authority is given in the Chapter XIV
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L. 13.14  Allowing 60 days time for initiating recovery action after issue of 45 A order: As per existing

practice, 30 days time is given to the employer to comply with orders with stimulation that no appeal lies

against the order passed under Section 45 A. However, in view of creation of Appellate Authority, where

60 days time is given to the employer to file an appeal against the order, it is essential that authorized

officer should give 60 days time before issuing Recovery Certificate in form C-19 to the Recovery Officer

for Recovery of Arrears. The above alongwith the Appellate provisions should be mentioned/incorporated

in the speaking order. (Hqrs. Instructions P-12/11/11/38/2010-Rev II dated 10/11/2010.

L. 13.15    Section 45 – B.  Recovery of Contributions :  Any contributions payable under this Act may be

recovered as an arrear of land revenue.

L. 13.16    Section 45 –C.  Issue of Certificate to the Recovery Officer -  (1) : Where any amount is in

arrear under this Act, the authorized officer may issue, to the Recovery Officer a certificate under his

signature specifying the amount of arrears and the Recovery Officers on receipt of such certificate, shall

proceed to recover the amount specified therein from the factory or establishment or, as the case may be,

the principal or immediate employer by one or more of the modes mentioned below: -

a) attachment and sale of the moveable or immoveable property of the factory or establishment

or, as the case may be, the principal or immediate employer;

b) arrest of the employer and his detention in prison;

c) appointing a receiver for the management of the moveable or immovable properties of the

factory or establishment, or,  as the case may be the employer;

Provided that the attachment and sale of any property under this section shall first be effected

against the properties of the factory or establishment and where such attachments and sale is insufficient

for recovering the whole of the amount of the arrears specified in the certificate, the recovery officer may

take such proceedings against the property of the employer for recovery  of the whole or any part of such

arrears.

(2): The authorized officer may issue a certificate under sub section (1) not withstanding that

proceedings for recovery of the arrears by any other mode have been taken.

NOTE:.   The detailed procedure on the different modes of recovery mentioned above has been given in

the “Revenue Recovery Manual”.
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L. 13.17    Section 45 - D Recovery officer to whom certificate is to be forwarded.

(1) : The authorized officer may forward the certificate referred to in section 45 – C to the recovery officer

within whose jurisdiction the employer –

a) carries on his business or profession or within whose jurisdiction the principal place of his

factory or establishment is situated; or

b) resides or any moveable or immovable property of the factory or establishment or the principal

or immediate employer is situated

(2) Where a factory or establishment or the principal or immediate employer has property within the

jurisdiction of more than one recovery officer and the recovery officer to whom a certificate is sent –

a) is not able to recover the entire amount by the sale of the property, moveable or immovable

within his jurisdiction; or

b) is of the opinion that, for the purpose of expediting or secuiring the recovery of the whole or

any part of the amount, it is necessary so to do,

he may send the certificate or, where only a part of the amount is to be recovered, a copy of the

certificate certified in the manner prescribed by the Central Government and specifying the amount to be

recovered to the recovery officer within whose jurisdiction the factory or establishment or the principal or

immediate employer has property or the employer resides, and thereupon that recovery officer shall also

proceed to recover the amount due under this section as if the certificate or the copy thereof had been the

certificate sent to him by the authorized officer.

L. 13.18    Section  45E. Validity of certificate and amendment thereof.-

(1) When the authorised officer issues a certificate to a Recovery Officer under section 45C, it shall not be

open to the factory or establishment or the principal or immediate employer to dispute before the Recovery

Officer the correctness of the amount, and no objection to the certificate on any other ground shall also be

entertained by the Recovery Officer.

(2) Notwithstanding the issue of a certificate to a Recovery Officer, the authorised officer shall have

power to withdraw the certificate or correct any clerical or arithmetical mistake in the certificate by

sending an intimation to the Recovery Officer.
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(3) The authorised officer shall intimate to the Recovery Officer any orders withdrawing or cancelling a

certificate or any correction made by him under sub- section (2) or any amendment made under sub-

section (4) of section 45F.

L.13.19     Section 45 F  Stay of proceedings under certificate and amendment or withdrawal thereof.-

(1) Notwithstanding that a certificate has been issued to the Recovery Officer for the recovery of any

amount, the authorised officer may grant time for the payment of the amount, and thereupon the Recovery

Officer shall stay the proceedings until the expiry of the time so granted.

(2) Where a certificate for the recovery of amount has been issued, the authorised officer shall keep the

Recovery Officer informed of any amount paid or time granted for payment, subsequent to the issue of

such certificate.

(3) Where the order giving rise to a demand of amount for which a certificate for recovery has been issued

has been modified in appeal or other proceedings under this Act, and, as a consequence thereof, the

demand is reduced but the order is the subject- matter of a further proceeding under this Act, the authorised

officer shall stay the recovery of such part of the amount of the certificate as pertains to the said reduction

for the period for which the appeal or other proceeding remains pending.

(4) Where a certificate for the recovery of amount has been issued and subsequently the amount of the

outstanding demand is reduced as a result of an appeal or other proceeding under this Act, the authorised

officer shall, when the order which was the subject- matter of such appeal or other proceeding has become

final and conclusive, amend the certificate or withdraw it, as the case may be.

L.13.20    Section  45G. Other modes of recovery.-

(1) Notwithstanding the issue of a certificate to the Recovery Officer under section 45C, the Director

General or any other officer authorised by the Corporation may recover the amount by any one or more of

the modes provided in this section.

(2) If any amount is due from any person to any factory or establishment or, as the case may be, the

principal or immediate employer who is in arrears, the Director General or any other officer authorised by

the Corporation in this behalf may required such person to deduct from the said amount the arrears due

from such factory or establishment or, as the case may be, the principal or immediate employer under this

Act and such person shall comply with any such requisition and shall pay the sum so deducted to the
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credit of the Corporation: Provided that nothing in this sub- section shall apply to any part of the amount

exempt from attachment in execution of a decree of a civil court under section 60 of the Code of Civil

Procedure, 1908 (5 of 1908 ).

(3) (i) The Director General or any other officer authorised by the Corporation in this behalf may, at any

time or from time to time, by notice in writing, require any person from whom money is due or may

become due to the factory or establishment or, as the case may be, the principal or immediate employer or

any person who holds or may subsequently hold money for or on account of the factory or establishment

or, as the case may be, the principal or immediate employer, to pay to the Director General either forthwith

upon the money becoming due or being held or at or within the time specified in the notice (not being

before the money becomes due or is held) so much of the money as is sufficient to pay the amount due

from the factory or establishment or, as the case may be, the principal or immediate employer in respect

of arrears or the whole of the money when it is equal to or less than that amount.

(ii) A notice under this sub- section may be issued to any person who holds or may subsequently hold any

money for or on account of the principal or immediate employer jointly with any other person and for the

purposes of this sub- section, the shares of the joint- holders in such account shall be presumed, until the

contrary is proved, to be equal.

(iii) A copy of the notice shall be forwarded to the principal or immediate employer at his last address

known to the Director General or, as the case may be, the officer so authorised and in the case of a joint

account to all the joint- holders at their last addresses known to the Director General or the officer so

authorised.

(iv) Save as otherwise provided in this sub- section, every person to whom a notice is issued under this

sub- section shall be bound to comply with such notice, and, in particular, where any such notice is issued

to a post office, bank or an insurer, it shall not be necessary for any pass book, deposit receipt, policy or

any other document to be produced for the purpose of any entry, endorsement or the like being made

before payment is made notwithstanding any rule, practice or requirement to the contrary.

(v) Any claim respecting any property in relation to which a notice under this sub- section has been issued

arising after the date of the notice shall be void as against any demand contained in the notice.

(vi) Where a person to whom a notice under this sub- section is sent objects to it by a statement on oath

that the sum demanded or any part thereof is not due to the principal or immediate employer or that he

does not hold any money for or on account of the principal or immediate employer, then, nothing contained
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in this sub- section shall be deemed to require such person to pay any such sum or part thereof, as the case

may be, but if it is discovered that such statement was false in any material particular, such person shall be

personally liable to the Director General or the officer so authorised to the extent of his own liability to

the principal or immediate employer on the date of the notice, or to the extent of the principal or immediate

employer’ s liability for any sum due under this Act, whichever is less.

(vii) The Director General or the officer so authorised may, at any time or from time to time, amend or

revoke any notice issued under this sub- section or extend the time for making any payment in pursuance

of such notice.

(viii) The Director General or the officer so authorised shall grant a receipt for any amount paid in

compliance with a notice issued under this sub- section and the person so paying shall be fully discharged

from his liability to the principal or immediate employer to the extent of the amount so paid.

(ix) Any person discharging any liability to the principal or immediate employer after the receipt of a

notice under this sub- section shall be personally liable to the Director General or the officer so authorised

to the extent of his own liability to the principal or immediate employer so discharged or to the extent of

the principal or immediate employer’ s liability for any sum due under this Act, whichever is less.

(x) If the person to whom a notice under this sub- section is sent fails to make payment in pursuance

thereof to the Director General or the officer so authorised, he shall be deemed to be a principal or

immediate employer in default in respect of the amount specified in the notice and further proceedings

may be taken against him for the realisation of the amount as if it were an arrear due from him in the

manner provided in sections 45C to 45F and the notice shall have the same effect as an attachment of a

debt by the Recovery Officer in exercise of his powers under section 45C.

(4) The Director General or the officer authorised by the Corporation in this behalf may apply to the court

in whose custody there is money belonging to the principal or immediate employer for payment to him of

the entire amount of such money, or if it is more than the amount due, an amount sufficient to discharge

the amount due.

(5) The Director General or any officer of the Corporation may, if so authorised by the Central Government

by general or special order, recover any arrears of amount due from a factory or an establishment or, as

the case may be, from the principal or immediate employer by distraint and sale of its or his movable

property in the manner laid down in the Third Schedule to the Income- tax Act, 1961 (43 of 1961 ).
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L. 13.21    Section 45H. Application of certain provisions of the Income- tax Act.- The provisions of the

Second and Third Schedules to the Income- tax Act, 1961 (43 of 1961 ) and the Income- tax (Certificate

Proceedings) Rules, 1962 , as in force from time to time, shall apply with necessary modifications as if

the said provisions and the rules referred to the arrears of the amount of contributions, interests or damages

under this Act instead of to the income- tax: Provided that any reference in the said provisions and the

rules to the” assesses” shall be construed as a reference to a factory or an establishment or the principal or

immediate employer under this Act.

L. 13.22    Section 45 - I  Definitions – For the purpose of sections 45-C to 45-H :

(a) “Authorised officer” means the Director General, Insurance Commissioner, Joint Insurance

Commissioner, Regional Director or such other officer as may be authorized by the Central Government

by notification by the Official Gazette;

(b) “Recovery officer” means any officer of the Central Government, State Government or the Corporation,

who may be authorized by the Central Government, by notification in the official gazette, to exercise the

powers of a recovery officer under this act.

L. 13.23 Recovery action against units registered under BIFR: The Bombay High Court in its judgement

in Ralliwolf Ltd., vs. RPFC reported in 2002 Lab. IC 280 held that Section 22 of SICA 1985 will not

protect EPF dues, and the relief towards damages given in Section 14-B of the EPF Act for sick units

registered under BIFR by an amendment Act on 1-9-1991 thereof cannot be extended to the other dues of

EPF. Section 14-B of the EPF Act corresponds to the 2nd proviso to Section 85(B) under the ESI Act

inserted with effect from 1-1-1992. The Court also noted the observation in various judgments wherein it

was interalia held that “Section 22 of SICA would not operate in the field of payment of wages, gratuity

and other statutory benefits payable to the workman…… The basic minimum which the workman is

entitled to get is the wages, gratuity and other statutory benefits”. The Court also, referring to the Supreme

Court Judgement, enunciated the principle that the “PF and other dues payable under EPF Act 1952, are

part of the legitimate benefits to the workers, employer is obliged to pay the contributions of the employees

as well as his own contribution to the fund… these contribution belong to the employees…. they constitute

an important measure of social security…… these are dues which are payable whether or not the undertaking

is sick”.

Head quarters Office while communicating the details of the above judgment vide D.O. letter No.T-11/

13/1/2002-Ins.III dated 17th January 2002, referred to the minutes recorded by BIFR in several cases that

no protection for ESI/EPF dues is available to the sick companies in view of the above referred judgments
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and suggested to review all pending cases registered under BIFR for taking vigorous recovery action.

L. 13.24 Recovery Action as well as penal action to be taken against the defaulting CPSUs which deducted

employees’ share of contribution and failed to deposit the same with the ESIC; Headquarters  vide letter

no;Q-11/18/1/2000-Ins.III dated;20 10 2000 requested all Regional Directors that inspection of records

of CPSUs may be conducted immediately to find out if any diversion of employees contribution deducted

from the wages of the employees have been made and if so, recovery action as well as prosecution action

should be taken immediately against the defaulting CPSUs.  It is also advised that for recovery of small

amounts outstanding against the CPSUs, the Regional Directors should take up the matter with the senior

management of the CPSUs at their personal level. Generally payment not exceeding Rupees 1,00,000/-

(one lakh only) from any CPSUs can be considered in this category.

