
CHAPTER VIII
CONTRIBUTION
The Act places a mandatory responsibility on the principal Employer to remit the prescribed quantum

of Contributions for every coverable employee in his unit within the time-limits specified every month.

While he has to make the total Contributions for each and every employee he is allowed to recover the

Employees’ Share from the wage Bill as expressly specified in the Act.  As the contributions thus garnered

form the major component of the corpus to incur all the expenditure of the Corporation, especially, payment

of Benefits, both in cash and in kind as well as the entire administrative and infrastructural expenditure as

provided under section 28, 28A strict and timely compliance is expected. And the Act has provided

effective safe guards and a supporting enforcing machinery for ensuring a fool-proof system in place.

L 8.1
What is Contribution: The relevant provisions of the Act relating to “contributions” are as under:-

i)
 Section 2(4) :  “Contribution” means  the sum of money payable to the Corporation by the Principal

employer in respect of an employee and includes any amount payable by or on behalf of the employee

in accordance with the   provisions of this  Act.

ii) Section 39 (1) : The contribution payable under this Act in respect of an employee shall comprise

contribution payable by the employer (hereinafter referred to as the employer’s contribution) and

contribution payable by the employee (hereinafter referred to as the employee’s contribution) and

shall be paid to the Corporation.

L.8.2
Rate of Contribution:

i)
Section 39(2) : The contributions shall be paid at such rates as may be prescribed by the Central

Government:

Provided that the rates so prescribed shall not be more than the rates which were in force immediately

before the commencement of the Employees’ State Insurance (Amendement) Act, 1989(29) of 1989

ii) Rule 51 of ESI (Central) Rules 1950 :– The amount of  contribution for a wage period shall be in

respect of :-
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a) Employers’ contribution, a sum (rounded to the next higher rupee) equal to four and three-fourth

percent of the wages payable to an employee.( i.e. 4.75% of the wages). And

b) Employees’ contribution, a sum (rounded to the next higher rupee) equal to one and three-fourth

percent of the wages payable to an employee. (i.e. 1.75% of the wages).

(N.B.: The rates of contribution were 7% of the total wages of the employee till 26.1.1985-7.25% of the

total wages, from27.1.1985 to 31.3.1992-5.5% of the total wages from 1.4.1982 to 31.12.1996 and at

6.5% of the total wages from 1.1.1997 onwards)

L 8.3
Wage Period :

i)
Section 2(3) : “wage period” in relation to an employee means the period in respect of which wages

are ordinarily payable to him/her whether in terms of the contract of employment, express or implied

or otherwise.

ii) Section 39(3) :  The wage period in relation to an employee shall be the unit in respect of which all

contributions shall be payable under this Act.

L 8.4
When Contribution falls due :

i)
Section 39(4) :  The Contributions payable in respect of each (wage period) shall ordinarily fall due

on the last day of the (wage period), and where an employee is employed for part of the (wage

period), or is employed under two or more employers during the same (wage period) the contributions

shall fall due on such days as may be specified in the Regulations.

ii)   Regulation 31 of ESI (General) Regulations 1950 : Time for Payment of Contribution – An employer

who is liable to pay contributions in respect of any employee shall pay those contributions within 21

days of the last day of the calendar month in which the contributions fall due :

Provided that where a factory/establishment is permanently closed, the employer shall pay contribution

on the last day of its closure :

Provided that an employer may opt, in such manner as may be prescribed , by the Director General

for payment of amount in advance towards contribution to be adjusted against contributions payable

by him (including employees’ contribution) for a wage period so that the balance of advance amount
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continues to be more than the contributions due and payable at the end of the concerned wage period.

Such an employer shall furnish in the prescribed pro forma(Form 5-A), a six monthly statement of

contributions payable and paid in advance with the balance left at the end of each month along with

return of contributions to the appropriate Regional Office of the Corporation.

iii) Regulation 36 of ESI (General) Regulations 1950 : Employment for part of  a wage period – Where

an employee is employed by an employer for part of a wage period, the contributions in respect of

such wage period, shall fall due on the last day of the employment by such employer in that wage

period.

iv) Regulation 38 of ESI (General) Regulations 1950 :  Scheme by joint employers: Where an employee

is ordinarily employed by two or more employers in a wage period, the employers of such an employee

may, if they think fit, submit to the Corporation a scheme for the payment of the contributions in

respect of such employee and the Corporation may, if it is satisfied that the scheme is such as will

secure the due payment of the contributions, approve such a scheme subject to such terms and condition

as it may think necessary :

PROVIDED that if no such scheme is submitted to or approved by the Corporation, the Corporation

may specify that any one of such employers shall be treated as the employer for the purposes of the

provisions of the Act and the regulation relating to contributions, and in such a case the contribution

for any wage period shall fall due on the last day of the wage period on which an employee was

employed by the employer so specified.

v) Regulation 39 of ESI (General) Regulations 1950: Reckoning of wages of an employee employed by

two or more employers in the same wage period: Where an employee is employed by an employer

for only a part of the wage period or where an employee is employed by two or more employers in a

wage period, only the wages payable to him for the days up to and including the day on which the

contribution falls due for that wage period shall be taken into account in reckoning wages for the

purposes of determining the average daily wages of the employee for that wage period.

L 8.5  Who is liable to pay the contributions in the first instance :

i)
Section 40 (1) :  Principal employer to pay contributions in the first instance –  The principal employer

shall pay in respect of every employee, whether directly employed by him or by or through an

immediate employer, both the employer’s contribution and the employee’s contribution.
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ii) Section 40 (2) :  Notwithstanding anything contained in any other enactment but subject to the

provisions of this Act and the regulations, if any, made thereunder, the principal employer shall, in

the case of an employee directly employed by him (not being an exempted employee), be entitled to

recover from the employee the employee’s contribution by reduction from his wages and not otherwise:

Provided that no such deduction shall be made from any wages other than such as relate to the period

or part of the period in respect of which the contribution is payable) or in excess of the sum representing

the employee’s contribution for the period.

iii) Section 40 (3): Notwithstanding any contract to the contrary, neither the principal employer nor the

immediate employer shall be entitled to deduct the employer’s contribution from any wages payable

to an employee or otherwise to recover it from him.

iv) Section 40 (4) : Any sum deducted by the principal employer from wages under this Act shall be

deemed to have been entrusted to him by the employee for the purpose of paying the contribution in

respect of which it was deducted.

v) Section 40 (5) : The principal employer shall bear the expenses of remitting the contribution to the

Corporation.

Explanation:
 i)  For the month of April, the contribution falls due on the last day of April. The Employees’ contribution

is to be paid by the principal employer to the Corporation in the first instance @ 1.75 of the wages of

an employee payable for the month of April rounded to the next higher rupee. The employer is

entitled to recover this employees’ contribution from the wages of that employee only for the month

of April as and when such wages were paid to the employee. If the employer failed or neglected to

recover the contribution from the wages paid for April, he cannot recover the contribution paid for

April from the wages of any subsequent month. It should be borne by the principal employer himself.

 ii) In case of a factory or establishment covered from a retrospective date, the principal employer is not

entitled to recover the contributions for the past period from the present wages of or otherwise from

the employees. The entire arrears of employees’ contribution for the past period should also be borne

by the principal employer himself.
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iii) The contribution falling due for a particular wage period shall be paid by the principal employer in

the fist instance to the Corporation within the time limits prescribed. Recovery of the contribution

from the employee arises only as and when the wages for the relevant wage period is disbursed or

paid to that employee. There may be cases, where an employee worked for a full or part of the wages

period and goes on long leave or leaves the employment without receiving the wages for that wages

period. But in all such cases, the principal employer is liable to pay the Employees’ contribution and

Employer’s contribution even though the wages were actually not paid to the employee for the period

for which he worked. In other words, contribution is due on the wages payable whether actually paid

or not.     {{ However, in case of leave wages, payment for the period of lock-out, strike which is not

illegal and additional remuneration paid at an interval not exceeding two months, the contribution

falls due only after those wages are actually paid to the employee.}}

this needs to be checked

iv)  Contribution cannot be recovered from the employee in excess of the amount of Employees’

contributions. Deduction of any amount in excess of the rate prescribed is irregular and against the

provisions of the proviso to Section 40(2) of the Act.

v) The Principal employer/immediate employer is not entitled to recover the Employer’s share of

contribution from the wages of the employee. (Section 40(3))

CASE LAWS:
1. Contribution to be paid even if the employees leave their employment mid way: In the case of Kerala

State Drugs and Pharmaceuticals Limited (1995 (3) SCC.148), the Supreme Court held that once the

Act is applicable to an establishment, the employer becomes liable to pay the contribution in respect

of the employees in his employment directly or indirectly. The contribution which had become payable

for the relevant period has to be paid even if the employees concerned are no longer in employment.

Whether the employees are unidentifiable or not is, therefore, irrelevant so long as the contribution

was liable to be paid on their behalf, when they were in employment.

2.      Liability of principal employer not to be absolved even if deduction is  not made from the wages of

the employees: The temporary as well as casual employees and the workmen employed through a

contractor are covered under the Act and the principal employer  has to pay contributions in respect

of such workmen in the first instance and he has the right to recover the same from the immediate

employer under Section 41. Even the employees whether temporary or casual who had left the service
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long ago and who were unidentifiable are also covered under the Act and the wages paid to them are

also liable to contribution under the Act and the scheme. The Division Bench of Kerala High Court

held that the mere fact that no deductions were made from the wages does not absolve the employer

with liability to pay contributions to the Corporation. (ESIC v. Premier Timber Supplies – 1991 (78)
FJR.307)
3.    Principal employer liable to pay the contributions in the first instance: in Section 40, the statute give

a clear mandate and categorically imposes an obligation on the principal employer to pay both the

contributions in the first instance, subject to a right of reimbursement  from the employee or employees

concerned in regard to his or their portion or portions of the contribution.

          Further, in Section 40(5), it is stated that the expenses of remitting the contributions to the Corporation

should be borne by the employer, thus making it clear beyond dispute in the proceedings or aforesaid

context, that vis-à-vis the Corporation, the liability for both the above type of contributions is of the

employer – at least, in the first instance. That being so, it is idle to contend that, the employer not

having deducted the ‘employees’ contributions’ from their wages, he cannot be made liable for the

same. He cannot certainly take advantage of his own negligence or omission that would be allowing

him to defeat the Act by not availing himself of a right there under and seeking, on that ground, to

avoid his statutory obligation. In this view, it is also no answer to say that the employer may not find

it possible to recover the contributions in terms of the Act. It was held by the Division Bench of the

Calcutta High Court that whether he has lost the right in that respect is irrelevant so far as his primary

liability under Section 40 is concerned. (Indrapuri Studio (Pvt.) Ltd., and another v. ESIC-1961 (2)
LLJ. 306)
4.     Liability to pay the contribution for the past period after closure of the business: In the case of Hotel
Kalpaka International (1993 I CLR 332 (SC); 1993 (1) LLJ.939), while admitting the appeal filed by

the Corporation, the Supreme Court rejected the contention of the employer that he cannot be called

upon to pay the contributions for the past period prior to the closure of the business, as the contribution

was not collected from the employees. In this case, the employer’s business was closed from 31-3-

1988, and the employer defaulted in payment of contributions from 11-7-1985 to 31-3-1988. The

Corporation raised demand for payment of contributions for this period. It was held that the contention

of the employer cannot be accepted. Under Section 26 of the Act, all contributions are paid in to a

common fund. Such a fund is to be administered under section 28. Therefore, the employer cannot

contend that he did not collect contributions from the employees and hence he cannot be called upon

to pay. Section 40(1) imposes liability to pay the contributions, in the first instance, on the principal

employer. Section 40 (4) puts the matter beyond doubt that there is an entrustment and the employer

is a trustee. Section 40(4) will be rendered negated if the employer’s contention is accepted. The
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Supreme Court did not accept the High Court ruling and observed that if the demand for payment of

contributions prior to the date of closure cannot be enforced after closure of the business, it would not

promote the scheme and avoid mischief. On the contrary, it would perpetuate the mischief. An employer

can easily avoid this statutory liability and deny the beneficial piece of social security legislation of

the employees by closing the business before recovery of the contribution. The proceedings of the

Corporation for recovery of the contribution were for the period prior to the date of closure of the

establishment. Therefore it matters little when notice was issued upon to pay contributions. Such a

notice was only a reminder to the employer for payment of contributions.

5.     Liability not absolved of, because of the financial incapacity of the employer: The Division Bench of

Madras High Court while upholding the decision of the EI Court, observed that the ability of the

Society to the contribution is not relevant even assuming that the society has no resources. That is not

a ground which can be urged against the liability imposed by statute. If that were the legal position,

practically every one who is made liable to pay the contribution under the Act will say that he has no

sufficient resources and so the statutory liability cannot be enforced. Therefore, whether the appellant

has sufficient resources or not, its liability under the Act cannot be disputed.

             The appellant cannot rely on his own default for saying that since the employees of his establishment

would not have the benefit for the past period, the contribution is not payable. If the appellant had

paid the contributions for the said period, the employees would have had the benefit of the provisions

of the Act. Thus, the appellant cannot take advantage of his own default and say by his default, the

employees of the Society had no benefit of the Act and that, therefore, the appellant is not liable to

pay the contribution for the past period. The division Bench held that the second ground also has

been rightly rejected by the Insurance Court. (South India viscose Co-operative Stores Ltd., v. R.D.,
ESIC (1986 (2) LLJ. 149)
6.    Sick company is not exempted from payment of contributions: The payment of contributions is the

responsibility of the principal employer after it becomes due and that responsibility does not start

only after payment of the wages to the employees. Simply because an establishment is declared sick

by the Board for Industrial and Financial Reconstruction, it does not mean that it is exempted from

the payment of ESI contribution. The Karnataka High Court held that the capacity to pay the

contributions has nothing to do with an order passed under Section 45-A, more so, when the scheme

of the Act is kept in mind with the purpose for which the Act has been enacted. The High Court

referred to the Supreme Court Judgment in ESIC v. Hotel Kalpaka International (1993 (1) LLJ.939;
1993 (66) FLR.375) wherein it was held that even if an industry is closed, it cannot be said that the

liability to pay contribution ceases or that the demand to enforce payment of contribution cannot be
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enforced against a closed business since, if such a stand is accepted, it cannot promote the scheme

and avoid mischief. (ESIC, Hubli v. A P S Star Industries Ltd. Dharwad- 2003 LLR. 972; 2003 (98)
FLR. 1207; 2003(103) FJR. 573; 2003(3) LIC. 336; 2003(3) LLN.34.)
A similar view has been held by the Andhra Pradesh High Court in the case of ESIC v. Chirala Co-
operative Spinning Mills Ltd., Chirala, Prakasham District (CMA No. 2905/2001 dated 9th November
2004; 2005(2) LLN. 584; 2005  (100) FLR. 703; 2005 LLR. 591)
 7. Employer can deduct contribution employees’ contribution from their wages: Two conditions have

to be satisfied before an employer is entitled to deduct the employees’ contribution:-

      a)
The deduction must be from the wages of the employee;

       b) The deduction must relate to the period in respect of which the contribution is payable.

(ESIC v. G.N. Mathur and others. 1992 (80) FJR. 343)  These judgments make it abundantly explicit

that the employer is bound to pay the periodical payments of contributions notwithstanding that

wages have not been disbursed, factory was sick or closed and for the period of non compliance no

benefits have been paid. Irrespective of the financial position of the unit, employee no longer being

in service, his not getting any benefit for the past periods of non compliance the statutory dues of

contributions should be compulsorily paid in time failing which the employer has to pay the accrued

interests and also the Damages that may be imposed on him by the Corporation.

L 8.6
Manner of recovery  from Immediate Employer :

i)
Section 41(1) : Recovery of contributions from immediate employer – A   principal employer, who

has paid contribution in respect of an employee employed by or through an immediate employer,

shall be entitled to recover the amount of the contribution so paid (that is to say the employer’s

contribution as well as the employee’s contribution, if any,) from the immediate employer, either by

deduction from any amount payable to him by the principal employer under any contract, or as a debt

payable by the immediate employer.

ii) Section 41(1-A) : The immediate employer shall maintain a register of employees employed by or

through him as provided in the regulations and submit the same to the principal employer before the

settlement of any amount payable under sub-section (1).
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iii) Section 41(2) : In the case referred to in sub-section (1), the immediate employer shall be entitled to

recover the employee’s contribution from the employee employed by or through him by deduction

from wages and not otherwise, subject to the conditions specified  in the proviso to sub-section (2) of

section 40.

Case Law :  Principal employer entitled to recover the amount from the immediate employer: The Principal

employer is required to meet the liability in the first instance, and he is entitled to recover the same from

the immediate employer. (RD, ESIC v. FACT Engineering Works and others- 2003 (97) FLR.308; 2003
(2) LLN.669; 2003(1) LLJ.27; 2002 (4) LIC.3909)
L.8.7
General Provisions as to payment of contributions :

A) Exemption from payment of employee’s contribution :

i)
Section 42 (1) : No employee’s contribution shall be payable by or on behalf of an employee whose

average daily wages (during a wage period are below {such wages as may be prescribed by the

Central Government}

Explanation – The average daily wages of an employee shall be calculated ( in such manner as may be

prescribed by the Central Government).

ii) Rule 52 of ESI ( Central) Rules , 1950 : The average daily wages during a wage period for exemption

from payment of employee’s contribution under section 42(1) shall be upto and inclusive of ( rupees

seventy) w.e.f 1.8.2007. (This was Rs. 25/- upto 31.12.1996, Rs.40/- from 1.1.1997 – 31.3.2004 and

Rs.50/- from 1.4.2004 to 31.7.2007. In fact, such employees  whose average daily wage during a

wage period is upto and inclusive of Rs.70/- are termed as  “exempted employees” u/s 2(10) of the

Act. Therefore, an “exempted employees” is not liable to pay the employee’s contribution under this

Act.

iii) Section 42(2) : Contribution ( both the employer’s contribution and the   employee’s contribution)

shall be payable by the principal employer for each wage period in r/o the whole or part of which

wages are payable to the employees and not otherwise.

B) Exemption from payment of employer’s share of contribution in respect of certain employees:

i)
Rule  51(A)(1) of ESI (Central) Rules, 1950  :   In respect of any employee who is a person with
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disability under the Persons with Disabilities (Equal Protection of Rights and Full Participation) Act,

1995 (1 of 1996), and under the National Trust and Welfare of Persons with Autism, Cerebal Palsy,

Mental Retardation and Multiple Disabilities Act, 1999 (44 of 1999), the employer shall not be

required to pay employer’s share of contribution upto a maximum period of three years from the date

of commencement of the contribution period.

ii) Rule 51(A)(2) of ESI (Central) Rules, 1950 :  The employer’s share of contribution in respect of such

employees and for such period under sub-section (1) shall be reimbursed to the Corporation by the

Central Government

L 8.8
Manner of payment of contribution :

i)
Section 43 : Subject to the provisions of this Act, the Corporation may make Regulations for any

matter relating or incidental to the payment and collection of Contributions payable under this Act.

ii) Regulation 29 of ESI (General) Regulations 1950 :  Contribution payable under this Act shall, except

when otherwise provided, be paid into a  bank duly authorized by the Corporation.

N.B :  Prior to “ IT roll out in ESIC”, the total amount of contribution  (both the shares) in respect of all

the employees for each month is to be deposited by the employer with the authorized bank branches in

cash or by cheque or demand draft through a challan in the prescribed form in quadruplicate. The challans

prescribed for this purpose is supplied free of cost by the concerned Branch office on placing the indent

by the employer.

However, with the ongoing “IT roll out in ESIC”, necessary guidelines have been issued for online payment

of contribution by the employers in the booklet “IT Roll out in ESIC – Guidelines to Employers”.

In addition, Hqr’s Office have issued instructions on Collection / Remittance of ESI Contributions through

System Generated Challans vide file no F-23/13/IT/10/A/cs-II dated 25/10/2010 , 10/11/2010, 22/11/

2010 and 6/12/2010 inter-alia informing SBI branches where  System Generated  Challans shall be accepted

and the branches where the conventional challans are to be accepted till further orders. The contents of the

above instructions may be seen in the website www. esic.nic.in

The detailed guide-lines provided to the employers are furnhished hereunder for ready reference.
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i)
Section 39(5) (a) : If any contribution payable under this Act is not paid by the principal employer on

the date on which such contribution has become due, he shall be liable to pay simple interest at the rate of

twelve per cent per annum or at such higher rate as may be prescribed in the regulations till the date of its

actual payment :

Provided that higher interest specified in the regulations shall not exceed the lending rate of interest

charged by any scheduled bank.

ii) Section 39(5) (b) : Any interest recoverable under clause (a) may be recovered   as an arrear of land

revenue or under section 45-C to section 45-I of this Act.

N.B. : The detailed procedure for claiming of interest on delayed payment of contribution has been dealt

in the relevant chapter.

iii)   Regulation 31-C of ESI (General) Regulations 1950 : If an employer fails to pay contribution within

the period specified under Regulation 31, or any other amount payable under the Act, the Corporation

may recover damages u/s 85-B of this Act  not exceeding the rates mentioned below, by way of penalty

Period of delay

(i) Less than 2 months

(ii) 2 months and above but less than 4 months

(iii) 4 months and above but less than 6 months

(iv) 6 months and above


Maximum rate of damages

in % per annum of the

amount due

5%

10%

15%

25%

Provided that the Corporation, in relation to a factory or establishment which is declared as sick industrial

company and in respect of which a rehabilitation scheme has been sanctioned by the Board for Industrial

and Financial Reconstruction, may—

(a) in case of change of management including transfer of undertaking(s ) to workers’ co-operative(s) or

in case of merger or amalgamation of sick industrial company with a healthy company, completely waive

the damages levied or leviable;

(b) in other cases, depending on its merits, waive up to 60 per cent damages levied or leviable;

(c) in exceptional hard cases, waive either totally or partially the damages levied or leviable.
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Provided that before recovering such damages, the employer shall be given a reasonable opportunity

of being heard. Besides, the damages should not exceed the amount of arrears as may be specified in the

Regulation.

N.B.: The detailed procedure is explained in  chapter XVIII .

L 8.10   Determination of Contribution in certain cases :

i)
Section 45-A(1) :  Where in respect of a factory or establishment no retuns, particulars, registers or

records are submitted, furnished or maintained in accordance with provisions of section 44 or any Social

Security Officer or any other official of the Corporation referred to in sub-section (2) of section 45 is

prevented in any manner by the principal or immediate employer or any other person, in exercising his

functions or discharging his duties u/s 45 , the Corporation, may, on the basis of information available to

it, by order, determine the amount of contributions payable in respect of employees of that factory or

establishment.

Provided that no such order shall be passed by the Corporation unless the principal or immediate

employer or the person in charge of the factory or establishment has been given a reasonable opportunity

of being heard.

Provided further that no such order shall be passed by the Corporation in respect of the period beyond

five years from the date on which the Contribution shall become payable ( w.e.f. 1.6.2010).

ii) Section 45-A(2) : An order made by the Corporation under sub-section (1) above shall be sufficient

proof of the claim of the Corporation u/s 75 or for recovery of the amount determined by such order as an

arrear of land revenue u/s 45-B or the recovery u/s 45C to section 45-I of the Act.

N.B :
The detailed procedure is explained in the relevant chapter

L 8.11     Maintenance of  Register of employees :

i)
Regulation 32 (1) of ESI (General) Regulations 1950 : Every employer shall maintain a register in

Form-6 in respect of every employee of his factory or establishment .

ii) Regulation 32 (1) (a) of ESI (General) Regulations 1950 : Every immediate employer shall maintain

a register in (Form-6) in respect of every employee engaged by him and submit the same to the principal

employer before the settlement of any amount payable under sub-section(1) of section 41 of the Act.

iii) Regulation 32(2) of ESI (General) Regulations 1950 : Every employer shall preserve every register

maintained under this regulation after it is filled, for a period of five years from the date of last entry

therein.

iv) Regulation 32(3) of ESI (General) Regulations 1950 : The employer shall give a reasonable opportunity

to any of his employees, if he so desires to see entries in respect of such employee in this register once a

month.
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i)
Rule 2 (1-C) of ESI (Central) Rules, 1950 - “Benefit period” means the period not exceeding  six

consecutive months corresponding to the contribution period, as may be specified in the

regulations.

ii) Rule 2(2-A) of ESI (Central) Rules, 1950  – “Contribution period” means the period not exceeding

six consecutive months, as may be specified in the regulations.

iii) Regulation 4 of ESI (General) Regulations 1950 : Contribution periods and the corresponding

Benefit periods shall be as under :-

Contribution period

1st April to 30th September

1st October to 31st March of the year

following


Corresponding benefit period

1st January of the year following to 30 th

September

1st July to 31st December

Provided that in the case of a person who becomes an employee within the meaning of the Act for the first

time, the first contribution period shall commence from the date of such employment in the contribution

period current on that day and the corresponding benefit period for him shall commence on the expiry of

the period of 9 months from the date of such employment.

iv) “Medical Benefit” in kind and  “Sickness and Maternity benefit” which are payable in cash to an

insured person depend on the contributory conditions relating to contribution periods as detailed in the

respective chapters in the Branch Office Manual .

L 8.13  Returns to be filed by employer in respect of contributions paid:

i)
Regulation 26(1) of ESI (General) Regulations, 1950 : Every employer shall send a return  of

contributions in quadruplicate in (Form 5) along with  receipted copies of challans for the amounts  deposited

in the bank, to the appropriate office by registered post or messenger, in  respect of all employees for

whom contributions are payable in a contribution period, so as to reach that office –

a) within 42 days of the termination of contribution period to which it relates;

b) within 21 days of the date of permanent closure of the factory or establishment, as the case

may be ;

c) within 7 days of the date of receipt of requisition in that behalf from the appropriate office.

ESIC REVENUE MANUAL


147


CONTRIBUTION


CHAPTER VIII
ii) Regulation 26(1-A) of ESI (General) Regulations, 1950  :  Every employer shall be required to

submit details in Form 5 (Return of Contribution) with regard to employees engaged through Principal

and Immediate Employers and their coverage, submission of Declaration Forms, distribution of Temporary

Identification Certificates/Permanent Identity Cards and wages considered for payment of contribution

and wages excluded for such purpose.

N.B:   Self Certification of Employers in Return of Contributions – To streamline and simplify the

process of Revenue enforcement and with a view to lay focus on coverage and registration of all coverable

employees to enable them to avail the benefits without hassle, the Corporation in its meeting held on

16.12.2007 resolved to amend Regulation 26 and Form 5 of the ESI (General) Regulation 1950. A

notification to this effect has been issued on 11.3.2008  ( Copy enclosed as Annexure 10). Accordingly,

Regulation Form 5 ( Return of Contribution) has been modified . The salient features of amendment

made in the Return of Contribution are as under :

1. Self Declaration by employers regarding maintenance of records and registers, submission of

Declaration Forms, distribution of Temporary Identification Certificates/Permanent Identity Cards,

employees engaged directly or through immediate employers and wages paid to the workers.

2. All the employers employing 40 and more employees shall have to append a certificate duly

certified by a Chartered Accountant in the revised format of Return of Contribution.

3. Employers employing less than 40 employees will have to provide self-certification without any

certification from the Chartered Accountant in Return of Contribution.

The employer’s submitting the RCs in the revised format without self-certification / certification by

the Chartered Accountant , may also be accepted by the Branch Office for the purpose of generation of

live lists and deciding eligibility of the employee to the cash and medical benefit. Such RCs should be

stamped ‘SELF CERTIFICATE NOT APPENDED” in red ink and are to be transmitted to the Revenue

Branches at RO/SRO by the concerned Branch Officers for taking action on Defaulters as well as for

Inspection purpose. These instructions will come into force w.e.f 01.04.2008 (Hqrs instructions No.S-11/

12/2/2007-Rev-II dated 14.03.2008)

iii)  Regulation 26(2) of ESI ( General) Regulations, 1950  : For the purpose of Section 77 of the Act,

the due date by which the evidence of contributions having been paid must reach the Corporation

shall be the last of the days respectively specified in clauses (a), (b) and (c) of regulation 26(1)

above.

iv) Regulation 27 of ESI ( General) Regulations, 1950  : An employer shall, on demand from the

appropriate office , issue certificate of contribution paid or payable (CCP) in respect of an insured

person in such form as may be specified by the Director General.
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N.B : However, with the ongoing “ IT roll out in ESIC”, and the System Generated Challans due to online

payments by the employers , the requirement of filing RCs may need further amendments.

L 8.14    Scheme of joint employers :

i)
Regulation 38 of ESI (General) Regulations 1950  : Where an employee is ordinarily employed by

two or more employers in a wage period, the employers of such an employee may, if they think fit, submit

to the Corporation a scheme for the payment of the contributions in respect of such employee and the

Corporation may, if it is satisfied that the scheme is such as will secure the due payment of the contributions,

approve such a scheme subject to such terms and condition as it may think necessary :

Provided that if no such scheme is submitted to or approved by the Corporation, the Corporation may

specify that any one of such employers shall be treated as the employer for the purposes of the provisions

of the Act and the regulation relating to contributions, and in such a case the contribution for any wage

period shall fall due on the last day of the wage period on which an employee was employed by the

employer so specified

L 8.15 Refund of  Contribution erroneously paid :

i)
Regulation 40(1) of ESI (General) Regulations 1950 :   Any contribution paid by a person under the

erroneous belief that the contributions were payable by that person under that Act may be refunded

without interest by the Corporation to that person, if application to that effect is made in writing before

the commencement of the benefit period corresponding to the contribution period in which such contribution

was paid.

(ii) Regulation 40(2) of ESI (General) Regulations 1950 : Where any contribution has been paid by a

person at a rate higher than that at which it was payable, the excess of the amount so paid over the amount

payable may be refunded without interest by the Corporation to that person, if application to that effect is

made before the commencement of the benefit period corresponding to the contribution period in which

such contribution was paid.

(iii) Regulation 40(3) of ESI (General) Regulations 1950:  In calculating the amount of any refund to be

made under this regulation, there may be deducted the amount, if any, paid to any person by way of

benefit on the basis of the contribution erroneously paid and for the refund of which the application is

made.

(iv) Regulation 40(4) of ESI (General) Regulations 1950: Where the whole or part of the amount of any

contribution referred to in sub-regulations (1) and (2), was recovered from an immediate employer or

deducted from the wages of an employee by the principal employer, he shall, on getting the refund of the

amount due from the Corporation, be liable to pay back the amount so recovered or deducted to the

person from whom the amount was so recovered or deducted.
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(v) Regulation 40(5) of ESI (General) Regulations 1950: Applications for refund under this regulation

shall be made in such form and in such manner and shall be supported by such documents as the Director-

General may, from time to time, determine.

L 8.16   Punishment for failure to pay contributions, etc

i)
Section 85 : If any person :

a) fails to pay any contribution which under this Act he is liable to pay, or

b) deducts or attempts to deduct from the wages of an employee the whole or any part of the

employer’s contribution,or

c) in contravention of section 72 reduces the wages or any privileges or   benefits admissible to

an employee, or

d) in contravention of section 73 or any regulation dismisses, discharges,  reduces or otherwise

punished an employee, or

e) fails to refuses to submit any return required by the regulations or makes a false return, or

f)
obstructs any Inspector or other official of the corporation in the discharge of his duties or

g) in guilty of any contravention of  or non-compliance with any of the requirements of this

Act or the rules or the regulations in respect of which no special penalty is provided,

he shall be punishable –

i)  where he commits an offence under clause (a), with imprisonment for a term which may extend to three

years but –

a) which shall not be less than one year, in case of failure to pay the employee’s contribution which has

been deducted by him from the employee’s wages and shall also be liable to fine of ten thousand

rupees:

b) which shall not be less than six months , in any other case and shall also be liable to fine of five

thousand rupees :

Provided that the Court may, for any adequate and special reasons to be recorded in the judgment , impose

a sentence of imprisonment for a lesser term

ii)  where he commits an offence under any of the clauses (b) to (g) (both inclusive), with imprisonment

for a term which may extend to one year or with fine which may extend to four thousand rupees or with

both.
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Any sum deducted by the Principal employer from the wages of an employee under the ESI Act shall be

deemed to have been entrusted to him by the said employee for the purpose of paying the contribution in

respect of which it was deducted. (Sec. 40(4). Breaking this ‘trust’ i.e. Non-payment of the Employees’

contribution deducted from the wages of the employee, amounts to ‘Criminal Breach of trust’  under

Section 405 of IPC  and is punishable under Section 406 of IPC or under Sec. 85 (a) of the ESI Act.

All the offences under the ESI Act are ‘non-cognizable’ offences and therefore, a complaint is to be filed

in a Court of Metropolitan Magistrate or Judicial Magistrate of the First Class to try any offence under

this Act. The police therefore cannot take any action without an order from a competent Court. However,

non-payment of Employees’ contribution deducted from the wages of an employee is a ‘cognizable’

offence’ under section 405 of the IPC. Therefore, for such an offence, a complaint can be lodged with the

police in the concerned police station.

The provisions of Section 405 and 406 of IPC are given below.

Section 405. Criminal breach of trust :

Whoever, being in any manner entrusted with property, or with any dominion over property, dishonestly

misappropriates or converts to his own use that property, or dishonestly uses or disposes of that property

in violation of any direction of law prescribing the mode in which such trust is to be discharged, or of any

legal contract, express or implied, which he has made touching the discharge of such trust, or willfully

suffers any other person so to do, commits “Criminal Breach of Trust”.

1[Explanation 2[1]. -A person, being an employer 3[of an establishment whether exempted under section

17 of the Employees’ Provident funds and Miscellaneous Provisions Act, 1952 (19 of 1952), or not] who

deducts the employee’s contribution from the wages payable to the employee for credit to a Provident

Fund or Family Pension Fund established by any law for the time being in force, shall be deemed to have

been entrusted with the amount of the contribution so deducted by him and if he makes default in the

payment of such contribution to said Fund in violation of the said law, shall be deemed to have dishonestly

used the amount of the said contribution in violation of a directionof lawas   aforesaid.]

4[Explanation 2. -A person, being an employer, who deducts the employees’ contribution from the wages

payable to the employee for credit to the Employees’ State Insurance Fund held and administered by the

Employees’ State Insurance Corporation established under the Employees’ State Insurance Act, 1948 (34

of 1948), shall be deemed to have been entrusted with the amount of the contribution so deducted by him

and if he makes default in the payment of such contribution to the said Fund in violation of the said Act,

shall be deemed to have dishonestly used the amount of the said contribution in violation of a direction of

law as aforesaid.]

1. Inserted. by Act 40 of 1973, sec.9 (w.e.f.1-11-1973).

2. Explanation renumbered as Explanation 1 by Act 38 of 1975, sec.9  (w.e.f.  1-9-1975).

3. Inserted. by Act 33 of 1988, sec.27 (w.e.f.1-8-1988).

4. Inserted. by Act 38 of 1975, sec.9 (w.e.f. 1-9-1975).

ESIC REVENUE MANUAL


151


CONTRIBUTION
Section 406. Punishment for criminal breach of trust :



CHAPTER VIII
Whoever commits criminal breach of trust shall be punished with imprisonment of either description for

a term which may extend to three years, or with fine, or with both.

It may be seen that the explanation 2 below Section 405 of IPC has been added only from 1-9-1975,

treating the non-payment of Employees’ contribution deducted from the wages payable to the employee

for credit to the ESI Fund under the ESI Act as “Criminal Breach of Trust”. As such, for cases arising on

or after 1-9-1975, the defaulting employers have to answer the charge under Section 406 IPC.

The Supreme Court observed that in the absence of any express provision in  the Indian Penal Code

incorporating the definition of “Principal employer” in Explanation to Section 405, this definition cannot

be held to apply to the term “employer” in Explanation2. The term “employer” in explanation 2 must be

understood as in ordinary parlance. In ordinary parlance, it is the Company which is the employer and not

its directors either singly or collectively. (ESIC v. S.K. Aggarwal and others – 1998 LLR.806)
Head quarters instructions in this regard contained in letter No.

T- 11/14/41/84 - Ins. IV Dated: 9/03/2000 are as follows:

“A copy of the judgment of the Hon’ble Supreme Court of India in the  Criminal Appeal  No. 222 of
1990 - Employees’ State Insurance Corporation V/s S.K. Aggarwal and others is enclosed herewith wherein

the Hon’ble Supreme Court has held that even if the definition of “Principal Employer” under section

2(17) of the ESI Act is read in explanation - 2 of Section 405 of IPC, - the Directors of the company would

not be covered by the definition of the term “Principal employer” when the company itself owns the

factory and is also employer of the employees. The Supreme Court further observed that in the absence of

any express provision in the IPC incorporating the definition of  “Principal Employer” in explanation -2

to section 405, the definition of principal employer under Section  2(17) of the ESI Act can not be held to

apply to the term employer in explanation 2, hence the term employer in explanation -2 must be understood

as in ordinary parlance and in ordinary parlance it is the  company which is the employer and not its

directors either singly or collectively.

The matter was referred to our Legal adviser and it has been decided in consultation with him that

prosecution cases under section 406/409 of IPC would not be filed against the directors of a company

henceforth. Instead. Section 86-A of the ESIAct can be effectively utilised against the defaulting companies’

by filing complaints in cases where the employees’ contribution has been deducted by the company but

not deposited with the ESI Account. In such cases, the prosecution can be initiated under Section 86-A of

the ESI Act against the persons, who at the time the offence was committed, were Incharge of the company

for the conduct of the business. However, while filing prosecution under section 86-A of the ESI Act

against the above mentioned persons, the provisions of Section 86-A of the Act should be very strictly

adhered to and no prosecution under Section 86-A should be filed by the Regional Directors against the
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Director(s) of a company as a matter of routine without verifying as to whether he was actually responsible

for the conduct of the business of the company at the time the offence was committed”.

The provisions of Section 86-A are as follows:

“86A. OFFENCES BY COMPANIES. - (1) If the person committing an offence under this Act is a

company, every person, who at the time the offence was committed was in charge of, and was responsible

to, the company for the conduct of the business of the company, as well as the company, shall be deemed

to be guilty of the offence and shall be liable to be proceeded against and punished accordingly : Provided

that nothing contained in this sub-section shall render any person liable to any punishment, if he proves

that the offence was committed without his knowledge or that he exercised all due diligence to prevent

the commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where an offence under this Act has been

committed with the consent or connivance of, or is attributable to, any neglect on the part of, any director

or manager, secretary or other officer of the company, such director, manager, secretary or other officer

shall be deemed to be guilty of that offence and shall be liable to be proceeded against and punished

accordingly.

Explanation : For the purposes of this section, - (i) “company” means any body corporate and includes a

firm and other associations of individuals; and (ii) “director” in relation to - (a) a company, other than a

firm, means the Managing Director or a whole-time Director;

(b) a firm means a partner in the firm”.

L  8.17  Enhanced punishment in certain cases after previous conviction  :

i) Section 85-A : Whoever, having been convicted by a Court of an offence punishable under this Act,

commits the same offence shall, for every such subsequent offence, be punishable with imprisonment for

a term which may extend to (two – years and with fine of five thousand rupees)

Provided that where such subsequent offence is for failure by the employer to pay any contribution which

under this Act, he is liable to pay, he shall , for every such subsequent offence, be punishable with

imprisonment for a term which may extend to (five years but which shall not be less than two years and

shall also be liable to fine of twenty-five thousand rupees)

L 8.18   Legal action for non-payment or delayed payment:

The Corporation may also initiate prosecution action for non-payment or delayed payment of contribution

under Section 85 (a) of the Act, by filing a complaint against the defaulting employer in a criminal or

Economic offence Court of Metropolitan Magistrate or Judicial Magistrate of First Class. The detailed

procedure is explained in the relevant chapter.
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Thus, non-payment of Contributions results in payment of Penal Interest, Damages and also invites Criminal

Action Simultaneously

L 8.19   Contributions on wages paid for back periods (arrears of wages):

The question of payment of wages for back period arises in any one of the following contingencies:-

1. Sanction and payment of increment from a previous period;

2. Any increase in wages/remuneration is declared from a retrospective date as a result of wage revision

under mutual agreement with the employees’ association/union and the management;

3. Periodical increases in Dearness Allowance from a back date;

4. An award of a tribunal or a judgment of any Court; and

5. A unilateral decision by the Management effecting increase in pay.

In all the above contingencies, the liability towards payment of contribution accrues only from the month

in which the increment is sanctioned, agreement is entered in to, increase is announced, judgment is

pronounced, or decision is taken as the case may be. There is no need to pay any contribution on the

arrears pertaining to the period prior to the month of declaration/announcement/agreement as the case

may be.

L 8.20 No refund of contribution as a result of wage revision from a retrospective date resulting in an

employee crossing the wage limit:

The increase in wages from a retrospective date on coverage of an employee shall be only from the

beginning of the next contribution period after its announcement as per proviso to Section 2(9) of the Act.

Hence no refund is admissible if an employee crosses the wage ceiling from a back date as a result of

wage revision from a retrospective date.

Case law:
(1)
The Bombay High Court in the case of R.D., ESIC Bombay v. Century Spinning and Weaving Co.
(1991 II CLR) observed that the employee as defined under Section 2(9) for the purpose of the scheme is

a status enjoyed whereby they secure the benefits admissible under the scheme. There could be prospective

but not retrospective change in that status as a result of retrospective wage revision. Hence the employer

is not entitled to claim any refund of the contributions paid for the back period.

(2)
The Karnataka High Court in the case of ESIC Bangalore v. The Mysore Lamp Works, Ltd., Bangalore
(2001 (9) FLR 511;2001(3) LLN.1089; 2001(2) LLJ.965) held that a person who was an employee at the

commencement of the contribution period continues to be an ‘employee’ till the end of the contribution

period irrespective of any increase in wages in between; the actual determinative factor to get the benefits
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under the Act would be the wages at the commencement of the contribution period; and the revision of

wages with retrospective effect would never come in the way of the employees who were covered otherwise

at the beginning of the contribution period.

3. A similar view was held by the Kerala High court in the case of
Cyriac Mathew, Kottayam v.
Commissioner of Workmen’s Compensation, Kottayam and others (2004 (3) LLJ. 1000; 2005(104)
FLR.(Sum)6.)
L 8.21  Refund of contributions paid under mistake:

An employer applied for registration of his establishment under an impression that the Act is applicable

to the area in which the establishment is located. The Corporation allotted the code number and called for

compliance. The employer was continuously complying. When the scheme was extended to that area at a

later date, the Corporation found that the Coverage of the establishment for the period prior to the date of

implementation was irregular. The claim of the employer for refund of the contributions for the earlier

period was however, rejected by the Corporation on the ground that the employees have availed the

benefits during that period. The Rajasthan High Court in the case of M/s Anil Textile Industry observed

that the Corporation applied the Act to the petitioner’s establishment and collected the contributions all

along without any authority of law. Section 72 of the Contract Act provides that a person to whom money

has been paid or any thing delivered by mistake or under coercion must return or repay it. The benefits

received by the employees have nothing to do with employer’s liabilities to make contribution. No equitable

construction can be imported when Sec. 72 of the Contract Act is clear and unambiguous. The petitioner’s

contribution includes the amount of employees’ contribution deducted from their wages. The petitioner is

entitled to refund of 2/3rd of the amount of contribution paid by him. If the employees also make applications

for refund of contributions, they shall be entitled for the same. (1992 (64) FLR 856 (Rajasthan High

Court)

L 8.22 Contribution on the wages paid to a terminated employee on his reinstating as a result of a Court

Order :

No contribution should be deduct from the wages paid to the reinstated employee for the past period, and

the contribution should be payable only from the month in which the Court Order was pronounced.

8.29 Contributions on wages paid for the period of lock-out/strike: Payments made for the period of lay-

off, lock-out/strike which is not illegal, amount to wages as per second part of the definition wages under

Section 2(22) of the Act. Therefore, the employer is liable to pay the contributions on such wages, and

entitled to deduct the employees’ contribution from the payments made to the employees.

L 8.23  Contribution could be made only after registration of the establishment under the Act:
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In an appeal filed by the Rayalaseema Concrete Sleepers (Pvt.) Ltd., against the decision of the EI Court,
the Andhra Pradesh High Court observed that it is only on registration of the unit under the Act, further

steps in the form of contribution etc. have to be taken by the employer and for that purpose, almost a

desperate attempt was made by the appellant to get his unit registered. The respondents have categorically

informed the appellant that it is not covered under the Act. These decisions were not revoked by the

superior authorities.

The High Court directed the respondent for refund of the amount recovered from the appellant for the

period prior to registration, as the demand made against the appellant cannot be sustained under law.(2008

LLR.316; 2008 (116) FLR.738; 2008 (1) LLN.737; 2008 (2) LLJ.234)

L 8.24 Contribution neither tax nor fees:

The payment of contribution by an employer towards premium of an employee’s compulsory insurance

under the Act falls directly within entries 23 and 24 of List III of the Seventh Schedule of the Constitution

of India and it is wholly unnecessary to seek justification for it  by recourse to entry 97 of List I or entry

47 of List III in any circumlocutous fashion. The Supreme Court held that these contributions or payment

made to the benefit of workers, are neither tax nor fees. (Gasket Radiators Private Limited v.ESIC-1985
(2) SCC.68; 1985 (1) LLJ.506; 1985 (1) LIC. 62)
