CHAPTER - VII
WAGES
Introduction:  The Principal employer is obliged to ensure that ALL the coverable employees in his

unit are duly registered   in accordance with the Act and  contributions payable in respect of each employee

is remitted  within the time-limits laid down periodically.  Contributions are paid at a percentage of the

wages paid or payable to the employee as fixed by the Central Government in accordance with Rule 51(a)

and (b) of ESI Central Rules. Thus, both the applicability of the Act to a person and the periodical

contributions payable are with reference to the wages of the employee. Equally important is that the cash

benefits payable to the Employee or other benefits are also vitally linked with the wages of the employee.

Contributions are computed after identifying the ‘quantum’ of wages.  Even  the revenues of the Corporation

and its expenditure on ‘cash benefits’ have relevance to  the “wages” paid to the ‘employees’. Thus, the

term ‘wages’ plays crucial role in the coverage of an employee, payment of contributions and cash benefits.

L7.1
Definition: The term ‘wages’ has been defined u//s 2(22) as follows:

1. All remuneration paid or payable in cash to an employee, if the terms of contract of

employment, express or implied, was fulfilled;

2. and includes any payment to an employee in respect of any period of authorized leave,

lockout, strike which is not illegal or lay off;

3. and other additional remuneration, if any paid at intervals not exceeding two months;

4. but does not include:-

 a) any contribution paid by the employer to any pension fund or provident fund,

or under this Act;

b) any traveling allowance or the value of any travel concession;

c) any sum paid to the person employed to defray the special expenses entitled to

him by the nature of his employment; or

d) any gratuity payable on discharge.

L7.2   The definition of “ wages” has been divided into FOUR parts and each part is examined as under :

The Hon’ble  Supreme Court, in the historic case of M/s Harihar Polyfibres case comprehensively analysed

the construction of each and every portion of the definition and laid down unmistakable guide-lines for

interpreting it .According to it, whatever remuneration is paid pr payable to an employee  in  terms  of

contract of the employment , express or implied is wages; thus if remuneration is paid in terms of the

original contract of employment or in terms of a settlement arrived at between the employer and the
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employees, which, by necessary implication becomes part of the contract of employment it is wages;

second, whatever payment is made to an employee in respect of any period of authorized leave, lock-out

strike which is not illegal or lay-off is wages; and third, other additional remuneration, if any, paid at

intervals not exceeding two months is also wages: this is unqualified by any requirement that it should be

pursuant to any term of the contract of employment, express or implied. …..The interposition of the

clause ‘and’ includes any payment to an employee in respect of any period of authorized leave, lock out

strike which is not illegal or lay off…….. makes it abundantly clear that while remuneration under the

first clause has to be under a contract of employment express or implied, remuneration under the third

clause need not be under the contract of employment but may be any additional remuneration outside the

contract of employment….So there appears to our mind no reason to exclude ‘House rent allowance’

‘Night Shift Allowance’ , ‘Incentive Allowance’ and Heat, Gas and Dust Allowance from the definition of

wages.  In arriving at this conclusion various other High Court Judgments were also considered.  Hence

this is considered as a land mark judgement and the ratio of this judgement has come to be applied by all

the courts in deciding the cases.

In the light of various judgments, the following facts emerge:

Part I
1. The remuneration must be paid or payable only in ‘cash’ and not in any other ‘kind’.

2. It need not necessarily be paid. It is sufficient that it has become  payable. An employee may leave

the employment in the middle of a month without receiving his wages for the period he worked. Though,

the salary was not paid to him, contribution is due on it as the salary has accrued to him and is

payable.Similarly, contributions are payable on the amounts of Lay-Off Compensation, Wages for the

period of Strike which is not illegal even if they are not physically paid.

3. There is no periodicity or duration. Salary paid once in a quarter or annually is also thus wage .Even

Annual Bonus is wages.  However, to tide over practical difficulties in deciding the coverage and rate of

various Benefits etc., Hqrs have instructed not to treat Annual Bonus and arrears of wages payable from

a back date pursuant to a wage hike announcement as wages both for the purpose of coverage and payment

of contributions and cash Benefits.

4. The remuneration  paid or payable must be as per the  terms of contract of employment. They may be

oral or written(express) or implied. Thus,  the wages payable as per the  offer of appointment specifying

the nature of job and quantum of wages admissible to an employee or an agreement between the employer

and the employees’ union/Association, whether orally agreed to or reduced to writing can be termed as

contract of employment. The orders or rules of the company regulating the pay structure and other fringe

benefits binding on the employee are also a contract of employment. Normally, the following items come

under this category.
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b) D.A./HRA/CCA/Overtime/officiating allowance /Night shift allowance/efficiency allowance/Heat,

Gas, Dust allowance/Education allowance/Food & Tea allowance/conveyance allowance etc;

c) Wages/salary/pay for weekly off and public holidays;

d) Commission paid to sales staff;

e) Subsistence allowance paid to an employee during the period of suspension;

f)
Attendance Bonus or incentive or ex-gratia in lieu of Attendance Bonus or production incentive paid

or payable under a contract of service express or implied;

g)    Regular Honorarium or salary or remuneration paid to a Director;

h) Collection Batta paid to running staff.

This list is only illustrative and not exhaustive. It is to be remembered that any amount payable in accordance

with any scheme introduced by the employer announced unilaterally or in pursuance with an agreement

with the union or  settlement are wages irrespective of its periodicity as it constitutes implied term of

contract .It is a widely held perception  by the Courts that any allowance paid without reference to the fact

of his having actually  spent the money for the purpose for which it is paid they are wages, but, if these

amounts paid as reimbursement or  payment of actual expenditure they are not wages. For Example,

House Rent Allowance, Medical Allowance, Conveyance Allowance,Lunch Allowance  paid without any

reference to the fact whether the amount has been entirely used for the purpose specified , they are wages.

Any amount paid in return for the work/service rendered by a person either in the form of daily wages to

daily rated workers, or paid once in a week or once in a month are wages even if there are no written

contract. Similarly amounts paid to part-time employees, persons employed sporadically for any occasional

work, piece-rated workers even without any written contract are wages under the Act.

Part II:
The second category includes any payment for:-

a) Authorized Leave

b) Lock-out

c) Lay-off and

d) Legal strike.

The remuneration for authorized leave, lock-out, lay-off and legal strike  need not necessarily be

paid. It is sufficient that it is accrued and payable. An employee may leave the employment without

receiving his remuneration for the period of authorized leave, lock-out, lay-off and legal strike, yet

contribution is due and payable.
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Payment for authorized leave is wages. - The Karnataka High Court in the case of RD, ESIC Bangalore v.

Mizar Govind Annappa Pai and Sons, Mangalore held that any payment made to an employee in respect

of any period of authorized leave  would come with in the ambit of “wages” and the employer is liable to

pay the contributions on such payments.

Part III:
This part deals with “any additional remuneration, if any, paid at intervals not exceeding two months”

which is not covered under part I and II explained above, and also not covered by any service condition or

terms of contract of employment or under a settlement. The additional remuneration must have  been

actually paid, and the duration or interval between each such payment should not exceed two months.

Even  where the employer pays this kind of remuneration of his own volition  and pleasure without any

‘right’ for the employee to claim its continuance and the employer has the ‘right’ to withdraw, modify,

alter or revise the scheme of payment unilaterally, comes under this category of wages.

Therefore,  any additional remuneration paid other than the remuneration payable under the contract of

employment or under a settlement and if this additional remuneration is paid at intervals not exceeding

two months it becomes wages by virtue of the third part ( Part III) of the definition of “wages”.

Case Laws :

i)    In Wellman(India)(Private) Ltd vs ESI Corporation-1993(2) LLN.645, the Court observed that the

expression “additional remuneration , if any, paid “ not only refers to remuneration payable under

any contract but refers to such remuneration which is payable at the will of the employer. Every

remuneration that is payable under the contract would , therefore, fall under the first part (Part I) of

the definition .

ii) “Production incentive” paid by the employer quarterly without any agreement with employees comes

under this category and was held as “ not wages” by the Supreme Court in Civil Appeal No 1903 of
2000 (arising out of SLP(c) no 4029 of 1999) M/s. Whirlpool of India Ltd v/s E.S.I. Corporation.

(Brief of the judgement circulated by Headquarters office vide Circular No. T-11/13/13/1/99-Ins IV

dated. 2/5/2000)

iiii) Additional remuneration which is paid not on account of the fulfillment of the terms of the contract

of employment at intervals exceeding two months is “not wages”. (Baidyanath Ayurvedic Bhawan
(P) Ltd. V. ESIC.-1975(2) LLJ. 128)
N.B: In case of ‘additional remuneration’ paid at an interval beyond 2 months, the Social Security Officer

or any other inspecting authority has to verify thoroughly as to whether there is any agreement/
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settlement between the employer and the employees’ union either express, or implied, and report the

facts with documentary evidence in his report for taking a decision by the Regional Office. Some

employers were showing some additional  payments(remuneration) was payable once in a quarter as

per announcement but were paying every month some amounts as advance and were setting off the

advance amounts from the quarterly payments and were booking the final amount paid for the quarter

under the Head “quarterly Incentives”.  In such a case, the fact was that the payments were made

every month although the final quantum was decided once in a quarter and they were therefore,

wages under the Act.

Part IV:
Deals with exclusions - viz:

(a) employers’ share to any Pension fund or PF/ESI Contribution,

(b) any traveling allowance or the value of any travel concession,

(c) any sum paid to defray the special expenses entitled to him / her by the nature of his / her employment

such as : washing allowance paid/payable to employees provided with Leveries,  payment for jaggery

in cement   factories etc.

(d) any gratuity payable on discharge.

Besides , the following items are treated as “not wages’.

Salary drawn by the proprietor, Partners and the contractor himself;

Daily allowance paid to running staff; (i.e bata)

Reimbursement of actual cost of conveyance for coming to work and going back on production of

tickets or season ticket or bus pass subject to proof of actual expenditure;

Washing allowance if dress is provided by the Employer;

Cycle allowance, if the cycle is used for official purpose;

Shoe allowance for polishing the shoes, if shoe is supplied;

Service charges collected by the Hotel management on behalf of their employees in lieu of direct tips

and the same are paid to the employees at a later date. (M/s Rambagh palace Hotel, Jaipur, vs. ESIC)
Annual Bonus;

Annual sales commission;

Payments made for Annual/periodical service contracts;
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Payments made to Labour consultants, Lawyers, Engineers, Counsels, Chartered Accountants and

Stipends paid to Apprentices under the Apprentices’ Act;

Encashment of un-availed leave;

Inam or incentive or production bonus paid at an intervals exceeding two months in the absence of

any agreement or contract and the employer has got the right to withdraw, modify, alter or revise the

scheme at his will;

Employer’s contribution to ESI or Provident Fund;

Notice pay or retrenchment compensation;

Terminal benefits paid by the employer;

Cash benefits received from ESIC under the scheme.

This list is not exhaustive but only suggestive.

N.B : Further, in deciding whether any particular payment is wages or not under the Act, it is imperative

to examine all the aspects of payments like the documents showing the decision making process of the

payments, qualifying conditions to be eligible for payment, mode of fixing the quantum of such extra

payments, the type and system followed in deciding the conditions and periodicity etc should all be taken

into consideration and examine with reference to the laws and court decisions in the matter.

L7.3
Why all allowances are to be included?

The cash benefits payable to an employee are always a percentage of total wages he could have

earned. An employee who loses his wages during his abstention from work due to sickness, disablement

etc. is expected to get cash compensation proportionate to the total wages and allowances he would have

received had he been working during this period. It is therefore, necessary to include all allowances for

the purpose of wages and payment of contribution. If the contribution is confined to only basic wages, the

cash benefits would be too low, to subsist the employee during his absence from duty on loss of wages. It

also tempts the employers to keep the basic wages to the barest minimum and show the balance as package

of various allowances, to avoid their share of contribution, but the employee is put to loss when he

receives the cash benefit at a lower rate.

L7.4
Why overtime should be included in wages for payment of contribution but not for deciding

coverage of an employee?
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Overtime is not a regular and continuous payment, but it is of an occasional nature. If overtime is also

taken for wage limit for coverage of an employee, he may be going out of coverage for some time and

again coming within the orbit of the scheme, when overtime is not there. This frequent interruption from

the scheme deprives him of the benefits admissible under the scheme even after making payment of

contribution for part of a contribution period. To ensure continued security and protection, overtime is

excluded for determining the wage ceiling for coverage of an employee. However, it is included for

payment of contribution to cover the risk during the period he was on overtime work, and to enable him

to draw the cash benefits at an enhanced rate, as by adding overtime wages to his average daily wages, he

is fitted in to the next higher slab in the Standard Benefit Rate table in Rule 54 for claiming cash benefits.

L7.5
Why contribution should be paid on the total wages beyond the wage ceiling limit when an

employee crosses the wage limit prescribed by the Central Government?

Though there is a wage ceiling limit for coverage of an employee, he continues to be an employee till

the end of the relevant contribution period even if his wages crosses that limit during the currency of a

contribution period. Wages has been defined as “all remuneration paid or payable to an employee…”

without any ceiling limit. Since no ceiling limit is prescribed in the term “wages”, contribution is payable

on the total wages without restricting it to the ceiling prescribed by the Central government for coverage

of an employee. As the cash benefit is regulated on the average daily wages during the corresponding

contribution period, such employee gets fitted in to higher wage slab in the standard benefit rate table in

view of payment of contribution on the total wages.

L7.6
“Wage period” related to an employee is the period in respect of which wages are ordinarily

payable to him in terms of the contract of employment, express or implied or otherwise. It may be daily,

weekly, fortnightly or monthly. (Sec. 2(23))

L7.7 Average daily wages during a wage period: (Rule 1-B)

i)
Time-rate basis:  in respect of an employee who is employed on time rate basis, the amount of wages

which would have been payable to him for the complete wage period had he worked on all the

working days (including paid holidays) in that wage period, divided by 26 if he is monthly rated, 13

if fortnightly rated, 6 if weekly rated and 1 if he is daily rated.

ii) Other basis (piece rated): in respect of an employee on any other basis, the amount of wages earned

during the complete wage period (including paid holidays) divided by the number of days in full or

part for which he had worked for such wages in that wage period.

L7.8 Average daily wages during a contribution period: (Rule 1-A)

Means, in respect of an employee for the purpose of the daily rate of sickness benefit, maternity

benefit, disablement benefit and dependant benefit, the sum equal to one hundred and fifteen percent of

the aggregate amount of wages paid or payable to him during that contribution period, divided by the

number of days (including paid holidays and leave days) for which such wages are payable.
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Thus, the average daily wages worked out on RC are enhanced by another 15 percent before fitting

it in to the standard benefit rate table to determine the daily rate of SB/MB/TDB/PDB/DB.

However, this 15% enhancement of average daily wages is not permissible where the benefit rate is

calculated on ESIC-32. (The enhancement is admissible only in cases where the rate is calculated on

Return of Contributions).

L7.9   In order to form a uniform policy as to what constitute part of wages u/s 2(22), a consolidated

instructions was issued by Hqrs office vide Memorandum No.P-11/13/97-Ins IV dated 6/11/2000 which

is detailed below alongwith   modifications  based on subsequent instructions / court rulings as under :

1. WASHING ALLOWANCE:

It is a sum paid to defray special expenses entailed  by the nature of employment and as such this

amount does not form part of wages. (Old instructions issued vide Memo. No.III.J/2/1/65

dated 8-2-1967)

2. SUSPENSION ALLOWANCE/SUBSISTENCE ALLOWANCE:

During the suspension period the employee is not allowed to actually work and he is not given full

remuneration but the permissible subsistence allowance is paid to the employee by way of remuneration

for remaining attached to the services of the employer as per the relevant service regulations governing

his contract of service, therefore, the subsistence allowance is part of wage as defined under Sec.2(22) of

the ESI Act and consequently on the amount of subsistence allowance paid to the suspended employee,

contribution is payable. (Earlier instructions were issued vide Memo No.3 (2)-1/67 dt. 3.6.67 & letter No.

Ins.lll (2)-2/71 dt. 10.8.1971).

The Supreme Court has also held in the case of RD, ESIC Vs .M/s. Popular Automobiles etc. in its

judgment dt; 29.9.97 in Civil appeal no.3 850 of 1993 that suspension/subsistence allowance is wage and

contribution is payable under Sec 2(22) on the said amount. The said judgment has been circulated by

Hqrs office vide instructions no T.11/13/54/3/93-Ins IV dated 11/11/99.

3. OVERTIME ALLOWANCE :

When the employer finds the need to have work done expeditiously, in addition to the normal work

during the course of the working hours, the employer offers to the employee to do the overtime work after

the working hours. When employee does overtime work it amounts to the acceptance for the same, hence

there emerges concluded implied contract between the employer and the employee. Both the remuneration

received during the working hours and overtime constitutes a composite wage and thereby it is a wage
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within the meaning of Sec.2 (22) of the ESI Act. Therefore, the contribution is payable on the overtime

allowance.

Though, overtime allowances will be considered as wage for the purpose of charging the contribution,

the same will not be considered for the purpose of the coverage of an employee under the E.S.I. Act/

Scheme, in view of a specific mention in the definition of an “Employee” under sub-section 9  of Section

2 of the Act. (Old instructions issued vide memo No.3-1 (2)13(1)168 dt. 31.5.68).

The same view was upheld by the Supreme Court in its judgment delivered on 6.11.96 in the case of
Indian Drugs & Pharmaceuticals Ltd. vs. ESIC, in Civil Appeal No.2784 of 1980 and 1087/81 an Writ
Petition (C) No.1554 of 1987 (1997(1) CLR.193), the gist of which is as under :

“In ‘Indian drugs and Pharmaceuticals Ltd., V. ESI Corporation - 1997 (1) CLR 193, the Supreme

Court held that when an employee does overtime work, there emerges an implied contract between the

employer and employee.  There is no need to write on each occasion separately on the letter of appointment.

It becomes an integral part of original or revised contract of employment from time to time.  The employer

is obligated to pay wages when the employee does work. This will be, in addition to payment of the wages

he receives for normal work. In other words, both the remuneration received during the working hours

and overtime constitutes a composite wage and thereby it is a wage within the meaning of Section 2(22)

of the Act. The Court held that the view expressed by the Bombay High Court in Shivraj Fine Art Litho
Works, Nagpur v. Director, Regional Office, ESIC, Mumbai and others (1974 LIC.328), by the Delhi
High Court in ESIC New Delhi v. Birla Cotton Spinning and weaving Mills Ltd., Delhi (1977(2) LLJ.420),

and by Andhra Pradesh High Court in M/s The Hyderabad Allwyn Metal Works Limited v. ESIC (1981
LIC.457) and the earlier decisions referred to are correct in law. The ratio laid in the Supreme Court’s
judgment in Braithwaite & Co. Ltd. V. ESIC (1968 (16) FLR. 237: 1968 (1) SCR.771) is no longer applicable,

since it was prior to the amendment of the definition. As a result, it no longer operates as a ratio.”

4. ANNUAL BONUS:
Bonus paid to the employee could not be treated as wage for the purpose of charging of contribution,

provided the periodicity of the payment is more than 2 month. The said issue was also considered in the

meeting of the ESI Corporation held on 19.12.1968 and the Corporation agreed to the recommendation of

the Standing Committee that annual bonus may not be treated as wage. Hence no contribution is payable

on annual bonus. (Earlier instructions were issued vide Memo. No. Ins.III/2(2)/67 dated 8-2-1967)

5. INCENTIVE BONUS :
The Supreme Court in the case of M/s. Whirlpool India Ltd v/s ESIC in Civil Appeal No.1903 of 2000
(Arising out of SLP ( c) No 4029 of 1999) ( JT2000(3) Supreme Court 147:2000 LLR 431 (SC) ) held that”

incentive bonus”  paid on the basis of a scheme voluntarily promulgated by the employer and not arising

out of contract of employment/settlement does not fall within the first part (Part I) of the definition of
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wages . Hence, the same was an “additional remuneration” which falls within the third part (Part III) of

definition of wages for which periodicity of payment was relevant factor. As the incentive bonus was paid

quarterly which means at intervals exceeding two months, the same was “not wages” u/s 2(22) of the Act.

(Hqrs instructions T-11/13/13/1/99-Ins IV dated 2/5/2000)

However, the High Court of Kerala in MFA No.1497of 2001 in the case of M/s. United Breweries Ltd
v/s ESI Corporation (2003 LLR 272) held that incentive bonus paid under a settlement is wages. The

Honorable High Court has clarified that the judgement of the Supreme Court in the case of M/s. Whirlpool
India Ltd v/s ESIC in Civil Appeal No.1903 of 2000 (Arising out of SLP ( c) No 4029 of 1999) ( JT2000(3)
Supreme Court 147:2000 LLR 431 (SC)) holding that incentive bonus does not form part of wages is

applicable when incentive is paid on the basis of a scheme voluntarily promulgated by the employer and

not arising out of contract of employment or settlement . In that case incentive was not paid under a

contract of employment or settlement , hence it was an additional remuneration where periodicity was

relevant factor in terms of definition of wages u/s2(22) of the ESI Act. (Hqrs instructions No S-11/12/1/

2002-Ins IV Col.II dated 2/4/03)

Therefore, the question as to whether “incentive bonus” is wages u/s 2(22) may be decided based on

the facts and circumstances of each case on its merit, keeping in view the general guidelines given by the

Supreme Court vis-à-vis the High Court of Kerala referred to above.

6. PRODUCTION BONUS:
Production Bonus like incentive bonus is paid to the workers as additional remuneration and hence

like incentive bonus such additional remuneration in order to become wages has to be paid at intervals not

exceeding two months as distinguished from being payable. Thus, there has to be actual payment and

hence no contribution is payable provided the periodicity of payment is more than two months. (Earlier

instructions issued vide letter dated 4(2)/13/74-Ins.IV dated 2-9-1985)

Case laws:

a. Production bonus covered: Supreme Court’s decision in Modella Woolens Ltd. (1994 Supp. (3) SCC.
580; 1995 SCC. (L&S) 1640) in this case production was paid quarterly, but as a part of agreement

with the employees. Hence the periodicity has no relevance.

b. Production bonus paid at intervals not exceeding two months, though the payment was de hors the

terms of employment would fall within the expression “wages”. (Shourie Duplicators (P) Ld. and
others v. ESIC-1992(1) LLN.170)
c. Production bonus paid as additional remuneration beyond the interval of two months, and not covered

by any contract of employment is not wages.

(a)
Andhra Pradesh Paper Mills Ltd., Rajahmundry- 1978(1) LIC.19
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(b) Lamina Suspension Products Pvt. Ltd., (2002(93) FLR.81; 2002(1) CLR.894; 2002LLR.558).
(c) Luktex III-(2002 (95)FLR.468; 2002(2) CLR.169)
(d) Whirlpool of India Ltd. (2000 (3) SCC.185
(e) Bata Shoe Company (p) Ltd. (1986(1) LLN.73)
7. INAM/EXGRATIA PAYMENT:

Inam represents a payment made by the employer to an employee as a reward for the service rendered

by him for which he is/was not under obligation to render the same under the contract of service which is

expressed or implied but does not include the payment which has been made to an employee in fulfillment

of contract of service. This may include exgratia payment also.

Where the employer has introduced the scheme of Inam but according to the terms and conditions,

the employer has no right to withdraw or revise it, the same may be treated as wages and contribution is

payable.

Where the employer has introduced the scheme of Inam and he has the right to revise or withdraw it

at his discretion, the payment of Inam under such scheme may not be treated as wages and contribution is

not payable provided the payment is made at an interval exceeding two months.

Where Inam is being paid for special skill or higher responsibilities/additional duties, it may be

treated as wages and contribution is payable.

       Where there is no scheme of Inam in writing but still the employer might be making payment under

the head Inam on the basis of some undertaking with the employees, in such cases, the nature of payment

and its periodicity may be ascertained and whether payment of Inam is an exgratia payment which is not

covered by the contract of service. In case the periodicity is more than 2 months, it may not be treated as

wages and no contribution may be charged.

(Last instructions were issued vide letter No. D-Ins. 5(5)/68 dated 21-2-1975)

Case Laws: 1.  The Division  Bench of Kerala High Court held that additional remuneration paid to the

employee at the will of the employer without any agreement, styled as ‘gift’ or ‘inam’ at intervals not

exceeding two months, will partake the character of “wages” under section 2(22). (Kuttukaran Engine
Rebuilders v. ESIC-1998 (1) LCR.217)
2. In the case of M/s Vijayawada Bottling Co. Ltd., v. ESIC, the Andhra Pradesh High Court held that
inam does not come within the meaning of “wages”. (2004(4) LLN.155; 2004(3) LLJ.245; 2004(102)
FLR.406)
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During the period of layoff though the employee is not given actual work and is also not given full

remuneration but certain wages are paid to the employee by way of remuneration for remaining attached

to the factory/establishment of the employer, therefore, such payments paid for the period of layoff are

also wages for the purpose of Sec.2 (22) of the ESI Act and hence contribution is payable on such payments.

(Earlier instructions were issued in 1968).

9. SALES COMMISSION
Sales Commission would fall within the 3rd category of wages as defined under the Act as additional

remuneration and there has to be actual payment as the word used is paid and not payable, at intervals not

exceeding two months. The question as to why the period of 2 months is fixed was debated in Supreme

court in the case of Handloom House, Ernakulam Vs. RD, ESIC in Civil Appeal No.2521 of 1999 when it

was held that no employer shall have the permission to draw the payment of contribution on the premise

that annual payments have to be worked out. Normally, the wage period is one month, but the Parliament

would have thought that such “wage period” may be extended a little more but no employer shall make it

longer than two months. This could be the reason for fixing a period of two months as the maximum

period for counting the additional remuneration has to make it part of ‘wage’ under the Act. Therefore, the

annual commission is excluded from the definition of the wages and hence no contribution is payable on

the annual commission. (Earlier instructions were issued vide Hqrs. letter No. Ins.III (2)-2/71 dated 10.8.71).

Case law:  - Sales commission received by employees once in a month, which is an additional remuneration

paid at intervals not exceeding two months would attract contribution under the Act. - Gem and Company,
Madras V. ESI Corporation, Madras - 2000 (3) LLN 310.

10. HOUSE RENT ALLOWANCE

House Rent Allowance is wage in cases where it is being paid. Notional amount of house rent can not be

presumed as wages for deciding the coverage. In cases where an employee is being paid house rent

allowance, the same will be included both for coverage and contribution. In cases where the staff quarters

have been allotted, the amount of salary and wages paid will count for coverage and contribution and no

notional house rent allowance is to be presumed in such cases.

In the cases of Braith wait & Co. Vs. ESIC and M/s.Harihar Polyfibres Vs. ESIC, Bangalore, Supreme
Court has also held that house rent allowance is  ‘wages’ under Sec.2(22) of the ESI Act. (Earlier instructions

were issued vide memo No.T-11/13/11/15-Ins.III Dt. 28.9.75, No .Ins.III(2)/15/15/74-Ins.Desk.I dated

Dec., 76, No.T-11/13/53/19-84/Ins.IV Dt. 19.9.84 & No.D.Ins.II/11/3087/303 dated 1.3.1985).
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It is an additional remuneration paid to the employee for performing duty at night time during the hours

of darkness. This amount is paid by way of incentive under the scheme of settlement entered into between

the Management and its workmen and hence is wages within the meaning of Sec.2 (22) of the ESI Act.

This view was observed by the Full Bench of Karnataka High Court in the case of NGEF Ltd. vs. Dy.
Regional Director, ESIC, Bangalore.
The Supreme Court in the case of M/s.Harihar Polyfibers vs. RD ESIC, Bangalore-1984 (4) SCC. 324 :
1984 (65) FJR.199 : 1984 (2) LLN 747 : 1984 (2) LLJ. 475 (S.C.) has held that Night Shift Allowance,

Heat, Gas & Dust allowance are wages under Sec.2(22) of the ESI Act and contribution is payable on the

said amount. (Earlier instructions were issued vide Memo No.T-11/13/53/19/84-Ins.IV dated 19.9.94).

12. CONVEYANCE ALLOWANCE;

Fixed conveyance allowance flowing out of a wage settlement should be treated as wages for all purposes

w.e.f 01.04.2002.

The above decision was based on conflicting judgments by some High Courts which necessitated the

review of the Hqrs Instructions No.P-11/13/97-Ins IV (2/97) dated 27.01.97 and Memo of even No. dated

06.11.2000 wherein conveyance allowance was not wages. The Madras High Court in its judgment dated
14-11-2000 in LPA No. 50/98 (2001 LLR 489) held that the conveyance allowance paid by the employer

to the employees for commuting between residence and place of work should not be taken as wages as the

same is nothing but travelling allowance for the purpose of Section 2(22)(b) of the Act. In another case

where transport allowance was paid to the employees by the employer as per settlement signed by the

Employees’ Union and the Management, the High Court of Karnataka has held in its  judgment  dated
16th March 2001  in MFA No. 2867 of 1999 that  the transport allowance  should be treated as wages as it

flows out of a wage settlement  thereby it has come within the first part of the definition of wages under

section 2(22) of the Act. There is a small difference in prospective.  Whereas, the Madras High Court has

taken conveyance allowance per se, the High Court of Karnataka has specifically dealt with a case of

transport allowance/conveyance allowance payable under a wage settlement.  However, two different

interpretations cannot be made for same nature of payment allowed under identical circumstance.  Therefore,

it has been decided to accept the rationale behind the decision of the Karnataka High Court and accordingly

it is advised that fixed conveyance allowance flowing out of a wage settlement should be treated as wages

for all purposes

However, the following should not be treated as wages u/s 2(22) of E.S.I Act and also for the purpose of

deciding the coverage of an employee under section 2(9) of the Act :
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Amount towards conveyance paid or reimbursed to any employee for incurring expenses for specific duty

related journey.

a)
Reimbursement of actual cost of conveyance for coming to work and going from work on production

of ticket or season ticket to proof actual expenditure.

b)
Payment of certain amount for maintenance of vehicle depending upon cadre of the Official and

category of the vehicle and subject to production of records for actually marinating the vehicles.

c)
Fixed conveyance allowance paid at an interval exceeding two months, unless such payment is made

as per contract of service or agreement.

(Hqrs instructions No.T-11/13/53/08/2001-Ins IV dated 21/11/01 and subsequent instructions of even

No. dated 21/3/02)

Other Case laws:
1. Payment of conveyance allowance at a uniform basis regardless of whether the employee concerned

has or has not incurred any expenditure on his journey to the place of his work and back home is part of

“wages” (Karnataka High Court in the case of M/s Rajashree Cement and others v. ESIC 2004 LIC.2244;
2004(102) FLR.836)
2. Similar view has been expressed in the case of I.T. Solutions (India) p. Ltd.

13. SERVICE CHARGES :

Service charges are collected by management of the hotel on behalf of their employees in lieu of

direct tips and the same is paid to their employees at a later date. Such amount collect as ‘service charges’

will not constitute wages u/s 2(22) of the ESI Act.

In the case of ESIC v/s M/s.Rambagh Palace Hotel, Jaipur, the High Court of Jaipur has held that

‘service charges’ are not wages under Section 2(22) of the ESI Act. This verdict of the High Court of

Jaipur was accepted in the ESIC and hence no contribution is payable on ‘service charges.

(Earlier instructions were issued vide letter No.P-12/11/4/79-Ins.Desk.I dt.18.9.79)

Moreover, the Supreme Court in the case of M/s Quality Inn Southern Star v. ESIC held that Service

charges are collected by management of the hotel on behalf of their employees in lieu of direct tips and

the same is paid to their employees at a later date and such amount collected as “service charges” will not

constitute wages u/s 2(22) of the ESI Act. (2008(1) LLJ.907; 2008 (2) LLN.198; 2008 (116) FLR.1136

2008 LLR.119; 2008 (1) LIC. 420)

14. MEDICAL ALLOWANCE :

The employees working in factories/establishments are being provided medical services in kind by the

employer but in certain factories/establishments instead of providing medical services in kind, the amount

110



ESIC REVENUE MANUAL

CHAPTER VII


WAGES
spent by the employees on medical care is reimbursed while in some other organisations, employees are

being paid monthly cash allowance in lieu of medical aid/reimbursement of medical expenses. Where

such payments are made by the employer in lieu of the medical benefit, the same are to be treated as

wages under Sec.2 (22) of the ESI Act and the contribution is chargeable (Earlier instruction were issued

vide letter No.Ins.5(5)/68-Ins.III dt. 21.8.71 & Ins.III/2(2)2/68 dated 24.6.71)

15. NEWSPAPER ALLOWANCE :

In certain factories/establishments the employees are reimbursed the cost of Newspapers while in some

other factories/establishments the employees are paid monthly newspapers allowance instead of

reimbursement of the cost of the Newspapers. Where the amount is being paid regularly to the employees

by the employer as Newspapers allowance the same will be treated as wages under Sec.2 (22) of the ESI

Act and the contribution is chargeable. However, where the cost of Newspapers is reimbursed to the

employees, no contribution is to be charged on such payments.

16. EDUCATION ALLOWANCE:

Employees are being paid monthly Education allowance for the children studying in the Schools/Colleges.

Where such education allowance is being paid monthly, the same is to be considered as wages under

Sec.2 (22) of the ESI Act and the contribution is chargeable on the said amount.

 However, in such cases where instead of paying the education allowance on monthly basis, the amount

spent as fee is reimbursed to the employees and booked under education allowance, in such cases no

contribution is payable.

17. DRIVERS’ ALLOWANCE :

In some of the factories/establishments the officers employed as employees are being paid drivers’ allowance

per month. This allowance is being paid to enable the officers to appoint a driver at their own level and

such drivers employed are not being paid salary directly by the factories/establishments. Where such

allowance is being paid to the employees and the drivers are not engaged by the employees, in such event

the allowance paid as such will be considered as wage under Section 2(22) of the ESI Act and contribution

will be chargeable provided the employee is coverable under the Scheme..

         However, where the services of the drivers are being utilised, in such event the drivers so engaged

will be covered as employee and contribution will be payable on the amount paid to the drivers as salary

and booked in the ledgers of the employer under the heading ‘Drivers’ Allowance’.

18. FOOD/MILK/TIFFIN/LUNCH ALLOWANCE :

Each case of payment of Food/Milk/Tiffin and lunch allowance has to be examined on its merits

depending on following conditions under which allowance is payable:

i)
Tiffin/Food/Milk/Lunch Allowance paid in cash at a fixed rate irrespective of whether the person is

absent or on authorised leave etc. may be treated as wages. (Hqrs instructions No.P-11/13/97-Ins IV dated

2/2/99.)
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ii) Tiffin/Food/Milk/Lunch allowance paid in cash to the employees under a contractual agreement

between the employer and the employees/unions, including award, settlement etc., will be considered as

wages both under Section 2(22) of ESI Act for claiming contribution and for the purpose of sec 2(9) of the

act for coverage of employees. (modified by Hqrs instructions No.P-11/13/97-Ins IV dated 6/5/03.)

iii) Tiffin/food/Milk/lunch allowance etc., paid outside a contract, settlement, award etc., will be considered

as ‘additional remuneration and contribution may be claimed if the same is paid at an interval not exceeding

two months. (modified by Hqrs instructions No.P-11/13/97-Ins IV dated 6/5/03.)

iv) Tiffin/Food/Milk/Lunch allowance paid in kind i.e. canteen subsidy/food subsidy etc. may not be

treated as wages. (Hqrs instructions No.P-11/13/97-Ins IV dated 2/2/99.)

19. GAZETTED ALLOWANCE :

Certain factories/establishments are paying gazetted allowance to its employees in lieu of duties performed

by them on gazetted holidays. Such gazetted allowance is not wage for the purpose of Sec.2 (9) of the ESI

Act. However, it will be wage for the purpose of Sec.2 (22) of the ESI Act and the contribution is to be

recovered on such payments.

20. WAGES AND DEARNESS ALLOWANCE FOR UNSUBSTITUTED HOLIDAYS:

Such wages and dearness allowance paid to the employees for the unsubstantiated holidays are to be

treated as wages under Sec.2(22) of the ESI Act and the contribution is payable. High Court of Gujarat in
the case of ESIC v/s New Assarw Manufacturing Co Ltd held the same view.

21. EXGRATIA PAYMENT DURING STRIKE FOR TRAVELLING EXPENSES : Like conveyance

allowance if any exgratia payment is made during the period of strike to some of the employees to incur

certain travelling expenses such amount will neither be considered as wage under Sec.2(9) nor under

Sec.2(22) of the ESI Act and no contribution is payable on such amount. High Court of Bombay in the

case of ESIC vs. Willman (India) (P) Ltd. in case No.210 of 1976, held the same view.

22. INTERIM RELIEF :
Interim relief paid to the employees is normally paid when either the wage is under revision or when the

payment of Dearness Allowance is delayed due to any reason. Whatsoever may be the case, if the interim

relief is paid to the employees by any employer, the same will amount to wages within the meaning of

Sec.2(22) of the ESI Act and contribution is payable thereon.

23. SAVING SCHEME :
Certain factories/establishments are contributing towards the saving scheme for the welfare of the workers.

Such amount paid by the employer as his contribution to the saving scheme, will not constitute wages

under Sec.2 (22) of the ESI Act and the contribution is not payable.

(Earlier instructions were issued vide Memo No.P-12/11/4/77-Ins.IV dt. 15.11.80)
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24. ATTENDANCE BONUS:  It is a special allowance being paid by certain employers to their employees

to discourage the workers absenting from their duty. Any amount paid by the employer to its employees

as Attendance Bonus will constitute wage and the same opinion was held by Bombay High court in the

case of ESIC v. India Dyestuff Industries Ltd., However, the periodicity aspect has to be kept in mind. In

case the periodicity is more than 2 months, the same will not constitute wages and no contribution will be

payable as in the case of incentive bonus provided such payment is not within the terms of contract of

employment.

Case Law:
1. If the attendance bonus payable to the employees is under the terms of a settlement which has become

a part of the contract of employment, that bonus will fall within the first category of “wages” under the

Act and therefore constitute wages.(Supreme Court’s decision in Wellman  (India) Pvt. Ltd., v. ESIC-1994
LLR.1)
2. Employer making payment of Attendance Bonus as a part of a scheme which was neither statutory

nor under a settlement which is payable once in three months out of employer’s own volition, does not

fall with in the meaning of wages under Section 2 (22) of the Act. (RD, ESIC, Ahmadabad v. Accumax
Ltd.-2001 (2) LLN.72; 2001(1) LIC.546)
25. PAYMENT MADE TO RICKSHAW PULLERS, HATHRAIRY PULLERS AND TRUCK

OPERATORS (INCLUDING LOADING & UNLOADING CHARGES WHEN THE LOADERS/

UNLOADERS ARE THE EMPLOYEES OF THE TRUCK OPERATORS :

Rickshaw pullers, Hathrairy pullers and Truck Operators (who bring labour with them) no contribution is

payable on the amount paid by the employer if the amount paid is lump sum amount including loading/

un-loading charges and no separate wages are paid by the employer. (Normally, in such cases Loading,

Unloading  charges are not separately booked as it is paid only to the driver or the truck operator.)

Similar view was held by Bombay Division Bench in 1990 in the case of Raisaheb Tekchand, Mohate
Mills vs. R.D. ESIC.
26. HAMALIS/COOLIES EMPLOYED AT A PARTIULAR TIME :

Where Hamals & Coolies are employed at a particular place and a particular time,i.e. not frequently as a

routine and regular part of the work outside the premises of the factory/establishment to perform a specific

job on the spot in such cases no contribution is payable on the amount paid to such Coolies/Hamals,

however the contribution is payable on the amount paid to the coolies and hamals for services rendered

within the premises of the employer.
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Bombay High Court in the case of Parley Bottling Co.Ltd. VS. ESIC,Bombay 1989 and Supreme Court in
the case of ESIC VS. Premier Clay Products, have held this view.

27. SHORT PERIOD CONTRACT FOR SERVICE – ELECTRICIAN, CARPENTERS, MECHANICS,

PLUMBERS ETC. /REPAIR WORK DONE ON SHOP:

In such cases also contribution is payable on the amount paid by the Employer if the services are rendered

within the premises. This view was also held by Punjab and Haryana High Court vide its judgment dated
29.3.84 in the case of Modern Equipment Vs. ESIC in Civil Appeal No.3218 of 1989.
28. EXPENDITURE ON SERVICING OF MACHINES :

No contribution is payable on the servicing of machines where the job awarded is under an annual

maintanence and service contract with a  servicing unit and instead of contract of service, there is a

contract for service for servicing of machines. (The underlying reason is that generally that it is a purely

technical job of a short duration done by different persons at different points of time and they are done at

infrequent intervals at times convenient to him , thus leaving no scope for their coverage and control over

their wages,)

29. EXPENDITURE ON ANNUAL/PERIODICAL SERVICE CONTRACT :

In the factories/establishments certain amount is being paid by the employer to the supplier of machines

or to the firms of repute for the annual/periodical servicing of the machines and for such purposes the

contract is awarded. In such cases no contribution is payable on the amount paid for annual/periodical

service contracts.

30. COMMISSION TO DEALERS/AGENTS:

Where dealers/agents are appointed by the employers but no regular wages are paid and it is not obligatory

on the part of such dealers/agents to attend to the factories/ establishments and they are paid commission

only on the quantum of sales, in such cases the amount paid by the employer as commission/dealership

does not constitute wage under Section 2(22) of the ESI Act and hence no contribution is payable.

31. SERVICE CONTRACT :

Amount paid to an organisation for maintenance of Machinery/Equipments as part of service contract

will not attract ESI contribution.

32. PAYMENT MADE TO LABOUR CONSULTANTS, LAWYERS, ENGINEERS, COUNSELS, and

CHARTERED ACCOUNTANTS:

The amount paid by the employer to  professional labour or tax consultants, lawyers, engineers, counsels,

chartered accountants are not  wages as per provisions under Section 2(22) of the ESI Act and hence no

contribution is payable.
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33(1)The following items will form part of the wage both under Section 2(9) i.e for considering the

employee for the purpose of coverage and Section 2(22) of the ESI Act for the purpose of charging of

contribution:-

a) Matinee allowance which is being paid to employees in Cinema Houses;

b) Shift allowance paid to employees who work on shift duty at odd shifts;

c) Location allowance paid, in addition to Dearness Allowance to meet the cost of higher house rent.

d) Compensatory allowance.

e) Cash handling allowance paid to Cashier.

f)
Supervisory Allowance.

g) Additional pay paid to training staff.

h) Charge allowance

i)
Steno/Typist allowance

j)
Plant allowance

k) Honorarium for looking after the hospital/dispensary

l)
Computer allowance

m) Gestetner/Photocopier/Printer allowance

n) Personnel/Special allowance

o) Machine alowance

p) Canvassing allowance

q) First-aid allowance

r)
Personnel allowance – Pay over and above the basic wage and Dearness allowance for skill, efficiency

or past good records.

s) Area allowance - given to employees living in a particular area to meet the high cost of living in that

area.

t)
Exgratia payment if payment is made within an interval of two months.

33 (2)
The following items will not form part of the wage either under Section 2(9) or under Section

2(22) of the ESI Act:-

a) Payment made on account of un-availed leave at the time of discharge.

Commission on advertisement secured for Newspapers, if not paid to the regular employee.

b) Fuel allowance/Petrol allowance
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c) Entertainment allowance

d) Shoes allowance

e) Payment made on account of gratuity on discharge/retirement.

f)
Payment made on encashment of leave.

Other case laws:1.  Daily Bata not covered. (Kerala High Court in ESIC v. K.P.Vinodkumar-1991 (79)
FJR. 207.) It was held that the amount paid to running staff as daily bata or allowance while on travelling

duty fell within the exclusion clause © of the definition.

2. Travelling Bata not covered – Travelling Bata paid to the employees does not form part of their

“wages”, and it is covered by the exclusion clause of Section 2 (22) of the Act. (Madras High Court
in the case of S. Ganeshan, Prop. Sonamuthu Roadways, PalayamKottai v. RD, ESIC, Madras. -
2004 LIC.2244; 2004 (102)FLR.836.
3. Free boarding and lodging, covered under wages:  The Bombay High Court held in the case of RD,
ESIC Mumbai v. Golden Gate Restaurant, that the remuneration in the form of free lodging and

boarding for work is wages as per Section 2(22) of the Act.(2002 (1) LLJ.972; 2002 (1) CLR.500;

2002 (92)FLR.1078 2002 LLR.341; 2002 (1) LLN. 957; 2002(2)LIC.1570.

