
CHAPTER VI
COVERAGE OF ‘EMPLOYEE’
INTRODUCTION: The preceding chapters explained how to register the Factories and Establishments

under the ESI Act and secure a code number for making compliance under the Act. The statute thereafter

places the mandatory responsibility on the Employer to register all the employees.  Section 38 postulates

that all the employees should be insured in the manner prescribed.

Section 38: Subject to the provisions of this Act, all employees in factories or establishments to which this

Act applies shall be insured in the manner provided by this Act.

L.6.1
The term ‘employee’ is defined under Section 2(9) as follows:

Any person employed for wages in or in connection with the work of a factory or establishment to

which the Act applies; and

(i) Who is directly employed by the Principal employer on any work of, or incidental or preliminary to

or connected with the work of, the factory or establishment, whether such work is done by the employee

in the factory or establishment or elsewhere; or

(ii) Who is employed by or through an immediate employer on the premises of the factory or establishment

or under the supervision of the    principal employer or his agent on work which is ordinarily part of the

work of the factory or establishment or which is preliminary to the work carried on in or incidental to the

purpose of the factory or establishment; or

(iii) Whose services are temporarily lent or let on hire to the principal employer by the person with whom

the person whose services are so lent or let on hire has entered in to a contract of service; and includes any

person employed for wages on any work connected with the administration of the factory or establishment

or any part, department or branch thereof or with the purchase of raw materials for, or the distribution or

sale of the products of, the factory or establishment;

or any person engaged as an apprentice, not being an apprentice engaged under the Apprentice Act,

1961(52 of 1961), “and includes such person engaged as apprentice whose training period is extended to

any length of time.” (These words in inverted commas were substituted vide ESI (Amendment) Act, 2010

(No.18 of 2010) with effect from 1st June, 2010 for the words “or under the standing orders of the

establishment”)

But does not include—

a) any member of the Indian naval, military or air forces; or

b) any person so employed whose wages (excluding remuneration for overtime work) exceed such

wages as may be prescribed by the Central Government.

ESIC REVENUE MANUAL

75


COVERAGE OF ‘EMPLOYEE’


CHAPTER VI
        Provided that an employee whose wages excluding remuneration for overtime work exceed such

wages as may be prescribed by the Central Government  at any time after (and not before) the beginning

of the contribution period, shall continue to be an employee until the end of that period.

L.6.2  The Act mandates the Employer of the Unit to comply with  all the provisions of the Act.  Regulation

2(g) further amplifies that Employer means the Principal Employer as defined in the Act. The term ‘Principal

employer’ and ‘immediate employer’ appearing in the above definition are explained below.

(i)  PRINCIPAL EMPLOYER: (Section 2(17))

(A)   In the case of a factory: (any of the following)

(i) Owner;

(ii) Occupier;

(iii) Managing Agent of the owner or occupier;

(iv)  Legal representative of a deceased owner or occupier;

(v) Manager of the factory under the Factories Act, 1948 (63 of 1948) if any person is named as

such.

(B) In the case of Establishments under the control of Government of India:

 (i)     The  Authority appointed in this behalf.

 (ii)    The Head of the Department (In the absence of specified Authority).

(C) In the case of other establishments:

Any person responsible for the supervision and control of the establishment.

(ii)  IMMEDIATE EMPLOYER:  (Section 2(13))

Any or all of the following:-

 (i) A person who undertakes to execute any work inside the premises of the principal   employer of

a factory or establishment;

(ii) A  person who undertakes to execute any work of the principal employer of a factory or

establishment which is ordinarily part of the work of the factory or establishment or is preliminary

to the work carried on in, or incidental to the purpose of, such factory or establishment, outside

the premises under the supervision of its principal employer or his agent;
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(iii) A person who lets on hire the services of his employees to the principal employer of a factory or

establishment;   and

(iv) A contractor.

L.6.3  The wage limit to be prescribed by the Central Government  under section 2(9)(b) of the Act  for the

purpose of coverage as an employee is fixed under Rule 50 of the ESI (Central) Rules, 1950 and this limit

is raised from time to time  as given below.

From 19th April 1948 to 27th Jan. 1968 Rs. 400/- a month;

From 28th Jan. 1968 to 29th Nov. 1975: Rs. 500/- a month.;

From 30th Nov. 1975 to 26th January 1985 Rs.1,000/-a month;

From 27th Jan. 2985 to 31st March 1992 Rs.1,600/- a month;

From 1st April 1992 to 31stDecember 1996 Rs. 3,000/- a month;

From 1st Jan.1997 to 31st March 2004 Rs. 6,500/- a month;

From 1st April 2004 to 30th Sept. 2006 Rs. 7,500/- a month;

From 1st October 2006 to 30th April 2010: Rs. 10,000/- a month; and

From 01-5-2010 onwards: Rs. 15,000/- a month.

Wage limit for coverage of employees with disability: (Second proviso to Rule 50 of the ESI (Central)

Rules, 1950).This new provision has been introduced from 1-4-2008.

     The wage limit for coverage of an employee with disability shall be  Rs. 25,000/- a month. (Twenty

five thousand rupees a month).

L.6.4  In order to qualify to be an ‘employee’ under the Act, a person should be employed in  any of the

following categories.

1) Those who are directly employed for wages by the Principal employer  of a factory or establishment

within the premises or outside;(thus, if he is directly employed by the principal employer the employee

can be either working inside the Unit or anywhere outside)

2) Those employed for wages by or through an immediate employer in the premises of the  principal

employer of  a  the factory or establishment  or when employed outside  under the supervision of the

principal employer or his agent;(if employed through an Immediate Employer outside the premises of the

Factory there must be an element of identifiable  supervision of the Principal Employer or his agent)

3) Employees whose services are temporarily lent or let on hire to the principal employer of a   factory
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or establishment by the person with whom the person whose services are so lent or let on hire has entered

in to a contract of service; .

In all the three categories, they should be employed for wages in or in connection with the work of, or

incidental or preliminary to or connected with the work of, the factory or establishment to which the Act

applies.

The above provisions shows that for a person  to be termed an employee, the following characteristics

must exist qua his service conditions:-

1) He should be employed for wages;

2) Such employment must be in or in connection with the work of the factory or establishment to

which the Act applies or incidental or preliminary to or connected with the work thereof.

3) He must be employed directly by the principal employer on the premises of the factory or outside;

or through an immediate employer on the premises of the factory or establishment or outside

under the supervision of the principal employer or his agent; or  his services are lent or let on hire

to the principal employer by a person with whom he entered in to  a contract of   service.

Exclusions are:

(1)


An Apprentice engaged under the Apprentice Act 1961.  Consequent to the Amendment to the

Act in 2010, only the Apprentices covered under Apprentice Act 1961 are not coverable as employees

under the Act.   Apprentices engaged under Apprentice Act whose training period is extended to any

length of time  and all other trainees working under the Standing Orders of the companies are coverable

as employees.

(2)

(3)



Any member of the Naval, Military or Air forces  and

any person whose wages exceeds R.15,000/- a month (from 1-5-2010) or Rs. 25,000/- a month

in respect of an employee with disability (from 1-4-2008).

The most crucial part of the Statute “on any work of  or ordinarily part of the work of the factory

or establishment or connected with the work of, or which is preliminary to the work carried on in or

incidental to the purpose of the factory or establishment has been examined and analysed at great length

by several Courts including the Supreme Court and in a land-mark judgement i.e. in the famous Royal

Talkies case it was opined that the expressions used are so far reaching and all embracing that they are

designed to cover all the persons who are employed on any work even if it is remotely or loosely connected

with the purpose or objective of the factory . It was emphatically highlighted that the philosophy and the

intent of the Statute was to provide the benefits of the Social Security Legislation to all sections of
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workers. Taking Cue from this historical judgment several Courts have upheld the coverage of vast sections

of workers and some of them are illustrated in the foregoing paras.

Here are the excerpts of the judgement:

“The expression {in connection with the work of an establishment} ropes in a wide variety of workmen

who may not be employed in the establishment but may be engaged only in connection with the work of

the establishment. Some nexus must exist between the establishment and the work of the employee but it

may be a loose connection. The expression only postulates some connection between what the employee

does and the work of the establishment. …. He may not do anything which is primary or necessary for the

survival or smooth running of the establishment or integral to the adventure.  It is enough if the employee

does some work which is ancillary, incidental or has relevance to or link with the object of the

establishment…..

The language used extensive and diffusive, imaginatively embracing all possible alternatives of employment

by or though an independent employer.”

Some nexus must exist between the establishment and the work of the employee, however loose the

connection may be ……A thing is incidental to another if it merely appertains to something else as

primary and not as extraneous or contrary to the main purpose

Sec.2(9) (i)covers cases of employees who are directly employed by the principal employer .The language

used in this clause and expressions used therein also include employees other than traditionally so regarded”

Bhopal Motors V ESIC 1983 LIC 282 (MP)DB:1982II LLN 837.
These illustrations show the Courts’ views about the liberal interpretation of the statute in holding that all

cross sections of employees whether directly employed or by an Immediate Employer are to be provided

with all the benefits of the Act.

L.6.5    Thus, all categories of employees, regular, casual, Badli, substitute, temporary; contract etc. come

under the covered category. Employees engaged on loading, unloading, movement of material, gardening,

Guest house maintenance, house-keeping, watch & ward, security, cleaning, civil constructions, repairs

and maintenance of Factory buildings, machinery, plant, furniture and other equipment, etc.,  either engaged

directly by the principal employer or by or through a contractor/immediate employer stand covered.

Part-time employees on contract of service also stand covered.

L.6.6        If the contractor/immediate employer’s employees are engaged on any work of the factory or

establishment outside its premises, the supervision of the Principal employer or his agent must be

established, while in the premises, it is implied. The onus of establishing the element of supervision

squarely rests on the Corporation . It has been the experience of the Corporation that several Courts have

upheld the coverage wherever the element of supervision was reasonably established and wherever it was

vague and not  logically linked the courts had ruled against it.
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L.6.7     Even the paid Directors of a Company drawing remuneration within the wage ceiling limits are

employees. The Hon’ble Supreme Court while allowing the appeal in C.A. No. 3411 of 1996 held on 6th
November 1997 in the case of M/s Apex Engineering Pvt. Ltd., that the Managing Director who was

entrusted with the work of Managing the affairs of the Company on a remuneration of 12,000 p.a. i.e. Rs.

1000/- p.m. is an employee. This judgment was communicated by Hqrs. Office vide letter No. T-11/13/

23/20/75-Ins.IV dated 4-3-1998. (1997(77) FLR.878)

However, a proprietor, a contractor, and the partners of a firm are excluded from the coverage even if they

are in receipt of any remuneration. (It was held by the Supreme Court that a partner of a firm even

drawing remuneration cannot be termed as an employee.- M/s Ramanuja Match Industries-1985 AIR
S.C.278, 1985(1) LLJ 69, 1985(66) FJR. 108
L.6.8
In all these cases, the wages of an employee should not exceed Rs. 15,000/- a month (from 1-5-

2010) and in case of an employee with disability, Rs. 25000/- a month (from 1-4-2008).

Computation of wages for the purpose of wage ceiling is done as follows:

1. Time rated employees:

a) Monthly rated: - The amount of wages (excluding remuneration for over time work) fixed by the

employer as monthly rate be reckoned as the wages for a month.

b) Other categories of time rated employees: i.e. fortnightly, weekly or daily rated employees:

c) The average daily wages** may first be worked out and then multiplied it by 26 to get the

monthly wages.

(Hqrs. Instruction No. 1/99 under letter No. P-11/14/96-Ins.IV dated 02-2-1999, and Rule 2 (1-B) of the

ESI (Central) Rules read with rule 50 thereof)

**Average daily wages: The amount of wages which would have been payable to him for the complete

wage period had he worked on all the working days in that wage period divided by 13 if he is fortnightly

rated, 6 if he is weekly rated and by 1if he is daily rated. (Rule2 (1-B) of ESI (Central) Rules, 1950.

2. Other basis: (Piece rated): The amount of wages earned during the complete wage period divided by

the number of days in full or part for which he worked for wages in that wage period and then multiplied

by 26 to get the monthly wages.

In both the cases, if the average daily wages exceeds Rs. 576.92 (15000 divided by 26) he is not coverable.

L.6.9 Continuance of coverage during the currency of the contribution period:

        If the wages of an employee (excluding remuneration for overtime work) exceeds the wage limit

prescribed by the Central Government in the middle of Contribution  Period  after April or October i.e not

80



ESIC REVENUE MANUAL

CHAPTER VI


COVERAGE OF ‘EMPLOYEE’
at the beginning of the contribution period but in the middle of the Contribution Period  he continues to be

an employee till the end of that contribution period i.e. September and March respectively and contribution

is payable during this period on the total wages including the remuneration for overtime work.

L.6.10 Effect of retrospective increase of wages: In case the wages of an employee is increased from a

retrospective date resulting in his crossing the wage limit prescribed, the employee will not go out of

coverage till the end of  Contribution Period in which such increase are announced . In other words, he

continues to be an employee even though his wages has crossed the ceiling limits for coverage till the

contribution period ends. The contribution on enhanced wages is however, payable from the month in

which such increase is announced/declared/wage settlement made. There is no need to pay the contribution

on the arrears prior to the month of declaration/announcement

L.6.11 Excluding overtime for determining the wage ceiling for coverage of an employee under the

proviso to Section 2(9) of the Act.

                Overtime wage is not a regular type of payment as it does not conform to any fixed pattern and

quantum of  payment, but it is of an incidental nature. If overtime is also taken for wage limit for coverage

of an employee, he may be going out of coverage for some time and again coming within the orbit of the

scheme, when overtime is not there. This frequent interruption from the scheme deprives him of the

benefits admissible under the scheme even after making payment of contribution for part of a contribution

period. To ensure continued security and protection, overtime is excluded for determining the wage ceiling

for coverage of an employee. However, it is included for payment of contribution to cover the risk during

the period he was on overtime work, and to enable him to draw the cash benefits at the  rates corresponding

to his wages and the OT Wages on which contributions were paid .

L.6.12 CONTRACT OF SERVICE AND CONTRACT FOR SERVICE:

The broad principles recognized by the Courts are: ‘Master and Servant relationship’. The servant

is one who is subject to the command of the master as to the manner in which he should   do his work. This

implies-

i)
He is bound by the discipline and managerial controls of the employer;

ii) The master has the right to direct the method or manner of work and to control and supervise his

work ;

iii) The master’s right to choose the person;

iv) The payment of wages and other remuneration; and

v)    Master’s right to disciplinary control like suspension, dismissal or   any other punishment.

Case law:  Master-servant significance:
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1. ‘Whether in a given case the relationship of master and servant exists

is a question of fact which may be determined on a consideration of

all materials and relevant circumstances having a bearing on that

question. In general, selection by the employer coupled with payment

by him of remuneration or wages, the right to control the method of

work and power to suspend or remove from employment are indicative

of the relation of master and servant. But coexistence of all these

indicia is not predicated in every case to make the relation of master

and servant.  In special classes of employment a contract of

employment may exist, even in the absence of one or more of these

indicia. But ordinarily the right of the employer to control the method

of doing the work and  the power of superintendence and control may

be treated as strongly indicative of the relation of master and servant,

for that relation imports the power not only to direct the doing of the

work but also the power to direct the manner in which the work is to

be done. If the employer has this power, prima facie; the relation is

that of a master and servant. (Supreme Court’s decision dated 9th
March, 1964 in civil Appeal No. 120 of 1963 between U.P.Govt. and
Audh Narain Singh and another- Vol. 5 of Supreme Court Judgments
1950-67 pages 3163 to 3169)

2. The distinguishing characteristics of contract of service against a

contract for service are (1) The existence of relationship of master

and servant and (2) Applicability of Labour laws. (Judgmenet of
Madras High court in A.A.O. No. 2 of 1976 dated 29th June, 1978
between Sagsons Chemical Co. and ESIC, Tamilnadu)
3. There may be engagements which may not amount to service and so

long as it is not service by one under another, there is no question of

a relationship of a master and servant calling for coverage under the

Act. (Kerala High court  between ESIC Trichur and The Ayurvedic
Industrial Co-operative pharmacy, Phuturu- 1980(1_ LIC 557; 56
FJR, 53. There was a similar judgment in ESIC v. United electricl
Industries Ltd., -49 FJR.453)
Employment and engagement- Comparison:

             The Delhi High Court held that ‘employment’ denotes a larger concept than what is denoted by
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the term ‘engagement’. Employment connotes a master and servant relationship and a concept of non-

casual service. Engagement connotes a casual engagement, casually made for a casual work. Many instances

can be envisaged where a person does work for another without entering in to his service, and on the basis

merely of contract to carry out such work. No doubt, service is also a contractual relationship, but where

there is no case of a person entering in to the service of another, employer-employee relationship does not

come in to being. For instance, a porter undoubtedly works for a passenger for wages, but he is not

employee for the passenger whose work he does. Similarly, a plumber called in to repair is no doubt paid

for his work but for that reason he does not either enter in to a contract of service or employment. ……

The other facet of disciplinary control would be ‘supervision’ which was highlighted by the majority

view in Calcutta Electricity Supply Corporation and others vs. Subhash Chandra Bose and others (1992(1)
L:LN. 353 (S.C.).(Indian Oil Corporation Ltd., and another v. ESIC-2009)1)LLJ.364; 2008(3) LIC.2921;
2008 LLR.1070; 2008(119)FLR.184; 2009(1) LLN.424)
Before deciding whether an employee is on contract of service or contract for service, his nature

of job, timings, general conditions of work , supervision and control of the employer, remuneration, leave

with wages, paid holidays, payment of bonus, coverage under EPF and deduction of PF contribution,

deduction of professional tax and income tax, sanction and payment of long term advances etc, is to be

examined. Generally, the Courts have opined that if the work is done by different  persons  working under

him at different points of time and not a particular person, the same is a Contract for Service. For example

: in a Service contract of Air Conditioner someone is sent for servicing each time and no fixed person is

sent. Similarly, Auditing of Accounts by a Chartered Accountants Firm, Consultancy services rendered

by Professional Tax Consultants ,Technical Professional Consultants are examples of Contract for Service.

These will serve as guidance in deciding the cases .

A part-time doctor employed in ambulance room as required under the Factories act, is an

employee. (Madras High court in the case of T.I. cycles of India v. ESIC Madras- 1977(2) LLJ 223; 1977
LIC. 1335, 1977(1) MLJ. 5
L.6.13 Annual service contracts: Normally, the work done by the contractor’s employees within the

premises of the factory is deemed to have been supervised by the principal employer or his agent. However,

technical experts deputed by outside firms for servicing or repairing the machinery or equipment etc. as

a part of ‘Annual service Contract’ are to be considered as employees on ‘contract for service’. Their

work can not be supervised by the principal employer or his agent in the absence of the required technical

expertise. Hence such employees are not to be considered for coverage.

L.6.14 JOB WORKS THROUGH CONTRACTORS/IMMEDIATE EMPLOYERS: The Principal

employer of a factory or establishment may entrust certain works relating to the factory or establishment

to the immediate employers/contractors. This work may be inside the premises or elsewhere. If the work

is inside the factory or establishment, the supervision of the principal employer is implied. However, for
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the works done outside the premises through the employees of the immediate employers/contractors, the

supervision of the principal employer or his agent is to be established. These immediate employers may

again be of two types. Those who are  already covered independently  under the Act and possessing their

employer’s code number and others not covered under the Act, as they are not employing the requisite

number of persons to come under the  provisions of the Act. Coverage of employees employed through

such immediate employers/contractors in each category is explained below.

A) Job Work done inside the factory/establishment premises through Contractors/Immediate Employers

having Independent Code Numbers:
Under this category, contribution is not to be claimed from the Principal Employer in respect of the

employees of the Job Contractors / Immediate Employers who are independently covered. In this category

the supervision is implied. However, at the time of inspection, the Social Security Officer will verify the

records of the Principal Employer in respect of Contractors/Immediate Employers required to be maintained

by the Principal Employers, according to the provisions of Section 41(1 A) and Regulation 32 (1) (a) and

bring the facts in his report. (The BO (Revenue) shall forward the report of the SSO to the concerned

Revenue Branch Officer under whom the code No. of the immediate employer is dealt with for cross

examination of compliance against the executed value / work order for which inspection was conducted.)

B)  Job work done inside the factory premises through contractors/immediate employers not having

independent code numbers:

Employees of the Job Contractors/ Immediate Employers who are not having independent Code Number,

but working in the factory/establishment of the Principal Employer is coverable and the compliance is to

be made by the Principal Employer. Under this category supervision is implied. Compliance is to be made

by the Principal Employer in respect of coverable workers of the Contractors/Immediate Employers. The

Social Security Officer will verify the records maintained by the Principal Employer in respect of

Contractors not having independent Code Nos. (The Revenue Branch Officers shall keep this in view at

the time of passing 45-A order)

C) Job work done outside the factory/establishment premises through factories/establishments which are

having independent code numbers:

       Under this category, compliance is to be made by the factories / establishments having separate Code

Numbers. Supervision by Principal Employer is not involved under this category. Social Security Officer

will ensure the quantum of the work done by the outside factories/establishments independently covered

with reference the Gate Passes, Return Gate Passes, Challans and bills, etc., prepared for sending the

material outside the Principal Employer’s factory/establishment and returning back after the job work.

Principal Employer is required to keep the Code Number of such factories / establishments from which he

gets the job work done. The Social Security Officer will collect this information from Principal Employer
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/ from his records and reporting. (The BO (Revenue) shall forward the report of the SSO to the concerned

Revenue Branch Officer under whom the code No. of the immediate employer is dealt with for cross

examination of compliance against the executed value / work order for which inspection was conducted.)

D) Job work done outside the factory/establishment premises through factories/establishments which are

not having independent Code Nos. but the supervision being exercised by the Principal Employer:
        Employees engaged in jobs outsourced by the Principal Employer to outside factories/establishments

which are not having independent Code Nos. but such outsourced job is being undertaken under the

supervision of the Principal Employer or his agent are to be covered under Section 2 (9) (ii) of the Act. In

this case also compliance in respect of employees engaged in such work is to be made by the Principal

Employer. (The SSO has to clearly bring out supervision exercised by the Principal Employer in his

report and the Revenue Branch Officer will elaborate this aspect in 45-A order)

SUPERVISION DEFINED
     Although the degree of control and supervision would be different in different types of industries, the

following parameters for construing supervision will be kept in view:-

i) The right to control the manner of work is not the exclusive test for determining the relationship of

employer and employees. It is also to be considered as to who provides the equipment. The fact that the

sewing machines on which the workers do the work, generally belong to the employer, is an important

consideration for deciding that the relationship is that of Master and Servant. The degree of control and

supervision would be different in different types of business. If an ultimate authority over the worker in

the performance of his work resided in the employer so that he was subject to the latter’s direction that

would be sufficient. This has been held by Hon’ble Supreme Court in the case of M/s. Silver Jubilee
Tailoring House and others Vs. Chief Inspector of Shops and Establishments (AIR 1974: SC 37)

ii) However, in the case of M/s Calcutta Electric Supply Company Limited vs. Subash Chandra Bose and
others (Civil Appeal Nos. 3197-98 of 1988: SC-1992(1) LLN.353 (S.C.,) AIR 1992 S.C.573),  it was held

that checking of the work after the same is completed and the supervision of the work while it is in

progress is not the same. The right of the Principal Employer to reject the finished product after the work

is over would not alone constitute supervision. The ‘supervision’ has to be established while the work is

in progress. In case where the employee is put to work under the eye and gaze of the Principal Employer,

or his agent, where he can be watched secretly, accidentally or occasionally, while the work is in progress

so as to scrutinize the quality thereof and to detect faults therein, as also put to timely remedial measures

by direction given, finally leading to the satisfactory completion and acceptance of work amounts to

supervision, for the purpose of Section 2 (9) of the Act.

iii)  The Hon’ble High Court of Madras in its judgment dated 9-1-2003 in the case of Ms. Poonam
Easwardass, Proprietrix  of M/s Kaleel Corporation held that the ‘control over the employees of the
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immediate employer by the principal employer need not be direct day to day supervision. It would be

sufficient if the employer has the right to direct the employee to rectify the defects which would establish

that there exists an element of control and supervision as formulated by the decision of the Supreme

Court. The SLP filed by M/s Kaleel Corporation was dismissed by the Honorable Supreme Court.

         However, these parameters are illustrative in nature and the Social Security Officer will examine

the process of outsourcing in each case based on the spot’ verification as well as verification of records so

as to ascertain the factual position. Regional Office may also examine each case on the facts furnished by

the SSO/employer.

E) Job work done outside the factory premises through units engaging less than 10/20 persons.

This category of employees is coverable under Section 2(9) (i) of the Act as this amount to ‘notional

extension of factory premises’. In this category the supervision is implied. Employer has to maintain a

record under Section 41 (1 A) and Regulation 32 (1) (a). Social Security Officer will verify this aspect at

the time of inspection for necessary reporting. (The SSO should verify this aspect at the time of inspection

and should bring out the same in his report so as to enable the Branch Officer (Revenue) to repeat the

same in 45-A order)

F) Job work done outside the factory/establishment premises through factory/establishment engaging

less than 10 / 20 employees which are not independently coverable, and where no supervision is exercised

and who are undertaking the work for more than one employer
The employees of such Job Contractors are not coverable under ‘the provisions of the Act. Social Security

Officer will verify the details of such employees for necessary reporting. (The SSO shall collect the

details of such employees in his report, which will be subject to cross examination)

G) Job work done outside the factory premises through Contractors/Immediate Employers who perform

the work through Home workers or works in non-implemented areas:

The employees falling in this category are not coverable. Social Security Officer will verify and report the

details in his report.  (Headquarters’ letter No. P-12(11) -11/83/05-Rev.II,dated 25th October, 2007)

NOTE: For the purpose of verification and inspection, the details in respect of the above 07 categories of

employers/employees should be obtained by the SSO from the Principal Employer in proforma prescribed

in Annexure – 9 and shall be attached with the inspection reports. The Revenue Branch Officer shall

scrutinize the information provided in Annexture – 1 attached with the report of SSO to arrive at a

conclusion/take further necessary action. (Hqrs Office instructions No. P-12(11)-11/83/05-RevII dated

25/10/2007)
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L.6.15 COVERAGE OF CONSTRUCTION WORKERS ENGAGED IN A COVERED FACTORY/

ESTABLISHMENT DIRECTLY OR THROUGH A CONTRACTOR:

(1). Employees engaged on the following items of construction work are coverable.

a) Additional buildings constructed within the premises/precincts of already covered factory /

establishment for the purpose connected with that factory/establishment.

b) Guest House, Residential accommodation, canteen or club or dispensary for employees of the factory/

establishment within the premises/precincts of already covered factory/establishment, but does not include

the construction place of worship (temple) and school building.

c) The work of maintenance/repair including whitewashing, painting etc. of a factory/establishment.

d)   Repairs and maintenance work of a residential accommodation/staff colony situated outside the

factory/establishment if such work is supervised by the principal employer or his agent.

(II). The employees engaged directly or through a contractor on the following items of work are not

coverable.
a) On building constructed within the premises/precincts of already covered factory/establishment but

not utilized for the expansion of the factory/establishment and the said building is rented out/sold to an

outside party may be even for residential purpose. The Inspector (Social Security Officer) should examine

and refer all such cases with full facts and his recommendation to the Regional Office for suitable decision.

b) Another building for the factory/establishment away from the present premises/precincts of a factory/

establishment already covered, the employees engaged for the construction of such building are not

coverable till the work of the factory/establishment including trial run is commenced in the new building,

even though the new building is ancillary or incidental to the already covered factory/establishment.

c) Repairs and maintenance work of a residential accommodation/staff colony situated outside the factory/

establishment if such work is not done under the supervision of the principal employer or his agent.

d) Employees engaged on construction of place of worship (temple)/school building even within the

premises/precincts of the factory/establishment. If there is any other type of construction, not covered by

these instructions, the question of coverage of such employees may be decided on merits in consultation

with Hqrs. Office. (Hqrs. Memorandum No. P-12(11)11/27/99-INS IV dated 31-3-2000).
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L.6.16 Case laws:

A) Cinema Theatre:



CHAPTER VI
1) Persons employed in the canteen, cycle stand, etc. in the premises of a cinema  theatre by contractor

are employees: In a historical judgment dated 9th August 1978 in civil appeal No. 1226-1244 of 1978 filed
by M/s Royal Talkies Hyderabad against ESIC,(AIR 1978 S.C. 1478) the Hon’ble Supreme court held that

the two operations of keeping  a cycle stand and running a canteen in the premises of the cinema theatre

are incidental or adjuncts to the primary purpose of the theatre within the meaning of clause (ii) of Section

2(9) of the Act and therefore, the persons employed by the cycle stand and canteen are ‘employees’ under

section 2(9) (ii) of the Act.

2) Security guards engaged in the premises of a cinema theatre are employees. (Supreme Court Judgment
in C.A. No. 3533/3534 of 2002 dated 1-5-2002-M/s Saraswathi Filims v. ESIC Trichur- 2002(94) FLR.
386, 2002 LLR.930; 2002(3) LLJ 169) Hqrs. Office  Letter dated T-11/13/54/4/2001- Ins. IV dated 24-9-

2002.

B) Directly employed employees:

1. All persons employed for wages directly by the principal employer in a covered factory including

such persons not directly connected with the manufacturing process are covered. (A.A.O. No.2 of 1976,

dated 29-6-78 by Madras High court)

2. Persons employed for wages in any administrative office/head office/registered office/sales office/

branch office or any other office located outside the factory premises including those working outside the

territorial limits of India are employees. (AIR 1978 Supreme Court, 356; A.P. High Court in Hyderabad
Asbestos  Cement  Products Ltd., v. ESIC and another- 1976 LIC. 868; Calcutta High Court in Indian
Jute Mills co. v. ESIC West Bengal region-1977(2)LLJ 467; Division Bench of Kerala High Court in
D.V.Jakati and others v. ESIC and others-1981(59)FJR.259; Boehringer Knoll Ltd., v. ESIC 1977 LIC.1116;
Hemalata Textiles Ltd., v. ESUIC Madras- 1975(1)LLJ.497

3. Persons employed in Branch Office Covered. (Modi Rubber Ltd., v. ESIC -1988(1) LLJ.9) Similar
decisions were made in ESIC Gauhati v. Rajashri Pictures (P) Ltd., Gauhati- 1991 (1) LLJ.109)
4. It was held by the Supreme court that a conjoint reading of sub-sections (9), (13) and (17) of Section

2 of the Act clearly shows that if the head office of the establishment is controlling its branch office, the

employee working in the branch office can obviously be treated to be an employee working under the

supervision and control of the principal employer or his agent even if such branch is situated in a different

State where similar notification for  extension of ESI Scheme to such type of Establishments has not been

issued u/s 1(5). (Transport corporation of India v. ESIC and another – 2000 (1) LLN.70; 2000 (1) SCC.332)
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5. Persons employed in head office which administers and does work incidental to the factory are

covered. (Bombay high Court’s decision in Cemendia Company Limited v. ESIC- 1995(2) LLJ.519)
6. Outside the premises also covered: The Supreme Court observed in the case of Hyderabad Asbestos
Cement Products Ltd. (1978(1) LIC.307; AIR.1978S.C.356; 1978(52) FJR.367 S.C.) that the word

‘employee’ would include not only persons employed in the factory but also persons connected with the

work of the factory. The employee may be working within the factory or outside the factory or may be

employed for administrative purposes or for purchase of raw-materials or for sale of finished goods. All

such employees are included in the definition.

7. Persons working outside the business premises but duties being related to business purpose come

under section 2(9) of the Act. (International Ore and Fertilisers (India) Pvt. Ltd., 1988(1) LLJ.235)
C) Immediate employer/Contractor’s employees:

1. The contractors are the immediate employers and the employees engaged by or through them in a

covered factory or establishment are employees. (LLJ-1968(2). 106)

2. Persons employed by or through an immediate employer within the premises of a covered factory/

establishment are employees. (AIR. 1978. 1478 Supreme Court)
3. Persons engaged by the contractor within the premises of a covered factory are ‘employees’. The

contractor being immediate employer under Sec. 2(13) and the appellant being the principal employer

under sec. 2(17) of the Act. Hence the employer is liable to pay contribution under the Act. (Bajaj Tempo.
Ltd., V. ESIC- Bombay High Court’s decision-2006 LLR.982; 2006(110) FLR. 461; 2006(3)LLN.256).

4. Persons engaged in hotel through a contractor covered: Madras High Court’s decision in Udipi Hotel
Sudha. (2009(2) LIC.1884)
D) Temporary/casual employees:

1. A casual worker employed even for a day or two or a few days in a week is an employee. (A.P. High
court between A.P.State Electricity Board v. ESIC 1977 LIC.316)
2. The word “employee” under Section 2(9) of the Act does not make any difference between a casual

or temporary or permanent employee. It is wide enough to include even a casual employee employed for

wages on any work connected with the work of a factory or establishment to which the Act applies except

those exempted by the definitions fall within the definition of the word ‘employee’. Section 38 of the Act

specifically states that all employees in factories in factories or establishments to which the Act applies

shall be insured in the manner provided by this Act. (Full bench of Karnataka High court in ESIC v.
Suvarna Saw Mills – 1980(57) FJR.154)
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3. Similar decision in ESIC v. South India Flour Mills (P) Ltd. (AIR 1986 S.C. 1686, 1986(2)LLJ.304);
ESIC Bangalore v. Davanagere Cotton Mills-1977(2)LLJ.404; ESIC Chandigarah v. Oswall wollen Mills
Ltd.,-1980(57) FJR.171; E.K.Haj Mohammed Meera Sahib and sons v. ESIC- 2003(96) FLR.1174,;
2003(102)FJR.228.
4. Temporary employees are covered by the Act. Employees who left the service long ago and are

unidentifiable are also coverable and the employer is liable to pay the contribution in respect of all such

employees. (Division Bench of Kerala High Court in ESIC v. Premier Timber Supplies- 1991 (78) FJR.307)
5. Contrary decision: While rejecting the appeal filed by ESIC, the Panaji bench of Bombay High court

referred to the judgment of the Apex Court in Harrisons Malayalam (Pvt.) Ltd case(1993(2)LLN.675)
where in it was observed that though casual workmen are covered by section 2(9) of the Act, workmen of

casual contractors like plumbers, electricity repairers, air-conditioner repairers, computer repairers,

T. repairers etc., who are engaged for temporary work, would not be covered by the Act as their work

cannot be supervised or controlled by the employer. This observation applies to the instant case where

there is no supervision or control over the four employees who were doing some electrical work on the

premises of the first respondent (R.K.Furnaces) and as such M/s R. K.Furnaces was not covered under the

Act.(In this case the unit, the unit was covered by counting those four persons)  (ESIC v. R.K.Furnaces
and another- 2007(1) LLJ.549, 2007(1)LLN.474; 2006(111)FLR.478; 2007LLR.14.) This is only the

decision of a High court .

6. Casual workers are employees. (Mohan Meakin Ltd., v. ESIC – Himachal Pradesh High court’s
decision – 2006(1) LLJ.164, 2006(108) FLR.117)
7. Clerical labourer covered- The term ‘employee’ would include within its scope every clerical labourer

and part-time worker and that it is not confined to actual worker employed in manufacturing plant. (ESIC
v. Sriramulu Naidu 1960(LLJ).699- Similar decision in ESIC v. Ganapathia Pillai 1961(1) LLJ. 593,
1961(2) FLR.391)
8. Daily wages and part-time employees are also employees under the Act. (International Ore and
Fertilizers (India) Pvt. Ltd., v. ESIC- 1988(1) LLJ. 235
9. The Act provides for contribution to be paid by employers even in respect of such labour engaged in

work for a part of week also. (ESIC v. Jaipur Enterprises-1988(56) FLR.207)
E) Hamalis/Mutha Coolies not covered:

1. The A.P. High Court held that the mere entry of hamalis in to the premises of the factory for loading

and unloading the cylinders does not mean ‘working in the premises’ and they are not covered by the

definition.
(BOC India Ltd., formerly known as Indian Oxygen Ltd., Calcutta v. ESIC and another-
2004(103) FLR.593; 2005(1) LLN.726; 2005(1) LLJ.224). Similar decision by Madras High court in
ESIC Madras v. S.S.R.S. Brothers, Madurai, represented by its partner S.Sahasranamam-2000(1) LLN.873)
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2. The material on record discloses that out of the several registered and recognized coolies in the local

market committee, some of them were allotted to the respondent, from time to time, depending upon the

need. There is nothing to indicate that the respondent employed these mutha coolies.  The mere fact of

providing a shelter for the mutha coolies, does not by itself, bring about the relationship of employer and

employee between the coolies and the respondents. Hence it was held by the Andhra Pradesh High Court

that the respondent cannot be held liable to make contribution for the mutha coolies.  (ESIC Hyderabad v.
Chirala Co-operative Spinning Mills Ltd., Chirala- CMA No. 2905.2001 decided on 9th November, 2004-
2005(2) LLN.584; 2005(105) FLR.703; 2005(1) LLJ.1016; 2005 LLR.591)
3. Contra decision: Persons loading and unloading goods, whose activities are controlled by their

employer, are covered. (Jain Plaster and Minerals- 2002(94) FLR.533; 2002(3) LLJ.141)
F) Construction/repairing work:

1. Casual Labourers employed in construction work of a factory building or remodeling or addition or

alteration of the building are employees. (Rajasthan High Court in C.M.A. No. 260 of 1984 dated 11th
March, 1985)
2. Workers engaged in construction work of a new factory building for the expansion of the factory are

employees. (Supreme Court- SC Labour Cases- 1981-90 Vol. III, Pages 755 to 759)
3. Employees engaged for the purpose of the construction work of a factory or setting up its machinery

are employees. (Calcutta High Court in Appeal No. 503 of 1976 dated 29th June, 1976)
4. Labourers engaged for maintenance and repairs of factory/establishment building are employees.

(R.D. ESIC v. Vinod, 1991 II CLR 392 (Kerala division Bench)
5. Workers engaged through a contractor in the work of construction of additional buildings to spinning

mills are employees. (RD., ESIC V. Vijay Mohini spinning Mills 1990 CLR (I). 625- Division Bench of
Kerala High Court)
6. Building workers, gardeners office attendants, and watchman employed by a covered factory or in an

office located in its premises are covered. (Madras High Court- LLJ (2) 1963.207, AIR 1963 Mad. 361 in
Thiagarajan Chettiar (K) v. ESIC)
7. Persons employed in construction of an additional building covered. –
Punjab & Haryana High
court judgment in ESIC v. Enkay (India) Rubber Co. Pvt. Ltd (2009 (2) LIC. 1884)
G) Guest House:

Persons employed in a Guest House owned by a covered factory are employees (Gujarat High Court-
SCA No. 829 of 1974 dated 14th Jan. 1975 M/s Atul Products v. ESIC)
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H) Representatives:

1. Medical Representatives are covered under section 2(9). (1978. 35 FLR.230)
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2. Sales representatives are employees1979. (Punjab and Haryana High Court- CMA No. 150/C11 of
1979 dated February 14,)
3. Persons employed for wages connected with distribution or sale of products covered.  (Bombay High
Court’s decision in ESIC v. Indian sewing Machine Company Ltd., Bombay- 1995(2) LLJ. 514)
4. Employees working in sales department of an establishment whose head office and sales organization

are completely distinct and separate, are also covered by this Act.  (Bata India Limited Calcutta v.
ESIC and another -2003(98) FLR.990; 2003 (3) LLN 1069; 2003 (3) LLJ 716; 2003 (2) CLR.1010;
2003 LLR. 1018) Similar decision in Sirajuddin Ahmed v. ESIC (1965-(1) LLJ. 644, 1964 (9) FLR.353)
Hqrs. Office  Letter No. S-11/12/1/2002-Ins.IV Col. IV dated 28-8-2002.
I)
Hospital staff:

1. Persons employed in Hospitals maintained by a factory for its employees are covered. (Karnataka
High Court’s decision in ESIC Bangalore v. Associated Cement Co. Ltd-1979 LAB IC 1060; 55 FJR.
307). Similarly, staff employed in schools run by factories are coverable.

J) Directors:

1. Director of a company who is named as a Manager is an employee. (Madras High Court-1977
LAB.1706)
2. Director of a company getting remuneration is an employee. (Kerala High court in As No. 513 of
1974 dated 28th Jan. 1978)
3. Managing Director who was entrusted with the work of Managing the affairs of the Company on a

remuneration of 12,000 p.a. i.e. Rs. 1000/- p.m. is an employee. (Supreme Court in C.A. No. 3411 of
1996 held on 6th November 1997 in the case of M/s Apex Engineering Pvt. Ltd.)  This judgment was

communicated by Hqrs. Office vide letter No. T-11/13/23/20/75-Ins.IV dated 4-3-1998. (1997(77)

FLR.878)

K) Apprentice not covered:

In the following cases, ‘apprentice’ is treated as not covered for the purpose of Section 2(9) of the Act.

1. By Madras High Court:

a) Kwality spinning Mills Ltd. (1976(1) LIC.324_
b) Southern Roadways Limited, Madras  (2007(115)FLR.946; 2007(1) LLJ.922)
2. Gujarat High Court: Arvind Mills Ltd. (2009)2) LIC. 1885)
3. Madhya Pradesh High Court:  Bharat Commerce and Industries Ltd., Birlagram, Nagada. (2004
LLR.1115, 2005(1) LLJ.482; 2005(105) FLR. (SOC-24).10)
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4.
Andhra Pradesh High Court: Andhra Prabha (Private) Limited, Vijayanagar and others. (2004 (4)
LLN.73
5. Karnataka High Court: M/s Fibre Mangalore (P) Ltd.)1986(1) LLJ.216)
6. Mumbai High Court: Indian Hume Pipe Company (1963(2) LLJ.104)
7. Supreme Court: Tata Engineering and Locomotive Company Ltd., and another. (1975(2) SCC.835,
1976 SCC. (L&S)41; 1976SC.66; 1976(1)LLJ.81
L) Trainees are covered:

1. Bombay High Court: Golden Gate Restaurant (2002(1) LLJ.972; 2002(92) FLR.1078; 2002 LLR.341;
2002(1) LLN.957)
2    Premier Ploytronics Ltd., (2001(1) LLN.954; 2001(98) FJR.208; 2001(FLR.10; 2001(1) LLJ.1293;
2002; 2002 LLR.102)
3. Madras High court Judgment in Management of Jawahar Mills Ltd. (2001(2)LLJ.793)
3. Contrary Decisions:  Persons sent by polytechnic institute as trainees in spinning Mills are not

‘employees’. Andhra Pradesh High court in the case of M/s Chirala Co-operative spinning Mills,
Chirala- CMA NO. 2924/2000, dated 29th September, 2004: 2005 LLJ (1).910; 2005(105) FLR.430.

M) Partners not covered:

1. The position of a partner of a firm is that of a master and servant or employer and employee, which

involves an amount of subordination, but that of quality. The partnership business belongs to all the

partners and each one of them is an owner thereof. It may be that a partner is being paid some

remuneration for any special attention which he devotes but that would not involve any change of

status and bring him within the definition of employee. (Supreme court’s judgment in Ramanuja
Match Industries- 1985(1) LLJ.69; 1985(66) FJR.108, AIR 1985 SC.278)
2. A partner and partnership firm has no separate legal existence whereas the Managing director and the

Company are separate legal persons. Hence Partners are not employees under the Act. – Kerala High
Court (Arun Granites-2008(1) LLJ.211)
N) Race Club/turf club covered:

1. Hyderabad Race club is a ‘shop’ to be covered under the Act and contribution is payable in respect of

employees employed by them for wages from the year 1987 onwards. This was based on the judgment

in Hindu Jea Band, Jaipur decided in 1987)1987(1) LLN.778). (Supreme court Judgment-2004(102)
FLR.1036, 2004(3) LLN.1226; 2004(3) LLJ.547; 2004SCC (L&S).855)
2. It was held by the Bombay High Court that the activity of holding race is a continuous activity and

therefore on all these days, when races are held, service of those persons are required and they have

to be paid for the work done by them, and therefore, looking to the judgment of the supreme court in
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Hyderabad race club case and cochin shipping company case (1992(4)SCC.245), it has to be held

that the appellant is a ‘shop’ and the payment to these workers are covered by the ESI Act. (Royal
Western India turf Club Ltd., Mumbai-2005(3) CLR.947)
3. Contra decision: The two member bench of the Supreme court in Bangalore turf club (2009(121)
FLR.1115) has given a different view that turf clubs are not included in ‘shop’ and the Act does apply

to them and further opined that the decision of Apex court in ESIC v. Hyderabad race Club should be

reconsidered by a larger bench. The Court observed that the word ‘shop’ has not been defined in the

Act nor in the notification issued by the appropriate government under section 1(5) of the Act. Hence

the meaning of the ‘shop’ will be that used in common parlance. When we go for shopping to a

market, we do not mean going to a race club, hence prima facie, the apex court is of the opinion that

the appellant club is not a shop. The apex Court has reversed the decision of the Karnataka High
court in this case (2002(95) FLR.1149; 2003(1) CLR.82; 2003(1) LLJ.73; 2003(1) LLN.272) by
allowing the appeal of the Bangalore Turf Club Ltd.
O) Other decisions:

1. Band boy covered: The work of playing music by the band boys for wages was connected with the

establishment in the matter of sale of its products and they are employees under Sec. 2(9) of the Act.

(1987(1) LLN 778)

2. Driver on payment of each trip covered: AP High court’s decision in Rajakamal transport and others
(1995(1) LLJ.94)
3. Members of co-operative societies are owners as well as employees coverable under the Act - Kerala
High Court’s decision in Kunnathud Chalakudy Samkethika Co-operative Society Ltd. (1989(2) LLJ.27
4. Persons employed in canteen, by contractor in the premises of the factory covered.-If the workmen in

the canteen are employed in connection with any work incidental to the purpose of the factory, then

even if they are employed by an independent contractor, they will be employees, if they work on the

premises of the factory. (United Electrical Industries Ltd.-1976 LIC.25)
4. Persons employed in hotel covered: there cannot be any distinction between the workers employed

in the kitchen and those in hotel. All persons employed for the purpose of supply and distribution of

food prepared in the kitchen and for doing other incidental duties in the hotel are ‘employees’ of the

factory. (All India ITDC employees’ union-(Unit Hotel Ashok, Bangalore) v. Hotel Ashok Bangalore
and another.1984 (64) FJR.184; 1984(LIC (NOC).1075.-Similar decision by Supreme Court in
Hyderabad Asbestos Case-1978(52) FJR.367; 1978LIC.307)
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