CHAPTER II
COVERAGE OF A FACTORY (LAW & PROCEDURE)
    Introduction:  Once the notification of implementation of the Act from a specified date in a particular

area is issued, all the coverable factories and establishments falling in that area would be amenable to the

provisions of the Act from that date and the first step is to get them registered as per section 2(A) of the

Act.

Section 2(A):  Every factory or establishment to which this Act applies shall be registered within such

time and in such manner as may be specified in the regulations made in this behalf.

WHAT IS A FACTORY?

L 2.1 Factory has been defined under Section 2(12) of the Act in the Amendment Act 2010 with effect

from 1st June, 2010 as follows:

“Any premises including the precincts thereof whereon ten or more persons are employed or

were employed on any day of the preceding twelve months and in any part of which a manufacturing

process is being carried on   or is ordinarily so carried on, but does not include a mine subject to the

operation of Mines Act, 1952 (35 of 1952) or a railway running shed.”

L 2.2 Prior to the amendment from 1st June, 2010, the definition was as follows.

2(12): Factory means any premises including the precincts thereof:-

(a)   Whereon ten or more persons are employed or were employed for   wages on any day of the

preceding twelve months and in any  part of which a manufacturing process is being carried on

with  the aid of power or is ordinarily so carried on, or

(b)    Whereon twenty or more persons are employed or were employed  for wages   on any day of

the preceding twelve months, and in any part of which a manufacturing process is being carried on

without  the aid of power or is ordinarily so carried on.

but does not include a mine subject to the operation of the Mines Act, 1952 (35 of 1952) or a

railway running shed.

        Based on the Supreme Court’s Judgment dated 28-10-1998 in the case of ESIC-Vs-M.M.Suri &
Associates Pvt. Ltd., New Delhi, it was decided by the Corporation to consider only ‘Coverable employees

under Section 2(9)’ for coverage of a Factory or Establishment.  This decision is applicable from 28-10-

1998, i.e. the date of Judgment of the Supreme Court.

In view of this decision, the word “persons” appearing in the definition was understood as

“Coverable employees” till the amendment of this definition with effect from 1st June, 2010
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L 2.3 The significant difference between the two definitions is in the new definition after amendment, the

words “for wages” and “carried with the aid of power” have been deleted, and sub-section (b) has been

completely omitted.

The word “wages” has been omitted to overcome the Supreme Court Judgment in the case of M/s M.M.
Suri Associates Pvt. Ltd., New Delhi. Prior to the amendment, only coverable employees WERE counted

for the purpose of coverage of a factory. Now after the amendment, all persons employed irrespective of

their wages are counted for coverage of a factory.

Deletion of the word “Power” and sub-section (b) is aimed at bringing more small units in to the fold of

the scheme to provide social security benefits to the employees employed in those small units also.

               (However, till the definition of the establishments notified under Section 1(5) is amended by the

respective State Governments and also by the Central Government for the establishments under its control

or management, the Establishments continue to be covered with 20 or more persons (coverable employees)

employed for wages.)

L2.4 From an analysis of this definition, the following three DOMINANT INGREDIENTS DETERMINE

the coverage of a factory.

                  a)    A Premises including the precincts thereof;

                 b)    A manufacturing process is being carried on; and

                 c)     A minimum of 10 persons are employed therein.

L 2.5 Premises: The term ‘Premises’ and ‘Precincts’ have not been defined either in the Factories Act or

in the ESI Act.

             However, as per the observations of the Honorable Supreme Court (Criminal appeal No. 32 of
1953 contained in Supreme Court Labour Judgments (Vol. 3)1950-37 page 1323) the word ‘premises’ in

the definition of ‘Factory’ in Section 2(m) of   the Factories Act, 1948, “is a generic term meaning open

land, or land with building, buildings or shed or building alone”

            It is the decided position of law that this expression should not be assigned narrow, restricted

interpretation only to mean areas surrounded by compound walls within which factory buildings or sheds

are located. But the expression is so designed to mean and include even  ‘separate buildings located quite

apart or at any distance when used for a single continuous manufacturing process’. In other words, if

different stages of a particular manufacturing process are carried out in different places or localities, all

these work- spots together constitute premises of the same factory.

             Some of the illustrations of court cases are provided hereunder to serve as important guidelines:
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            Cutting of cloths and stitching them done at one place and buttoning and embroidering done at

another distant place after which they were sold as ready-made garments were treated as premises of the

same garment factory for the purposes of the ESI Act.

            Assembling parts of the furniture at one place and polishing/painting them at another place before

they were sent for sale were treated as the premises of the same furniture factory. Here physical distance

between the two spots of work was not the determining factor.

             In a printing press composing and printing were done at one place and the stitching and binding

them into a book were done at a far away place. Considering that all these were stages of the same process

and all these formed integral part of the process without which it would remain incomplete, the premises

where they were carried out were held as the premises of the same factory.

            Composing section and printing section of a press located in different buildings away from each

other constitute a premise for the purpose of the definition ‘Factory’, and persons employed in both the

sections are to be counted for its coverage.

           Separate buildings, even though located at some distance apart, when used for one continuous

manufacturing process, will constitute a singly factory. (Delhi High Court’s decision in Agents and
Manufacturers, Delhi V ESIC 1973(2) LLJ.447, 1973(44) FJR.57, 1974 LIC 220, and 1974(28) FLR.27)
            A similar decision has been taken by the Delhi High Court in another case of M/s Imperial Metal
Industries vs. ESIC, New Delhi) and by Madras High Court in the case of an Iron safe Manufacturing
Company where painting of safes was done at a different place.(N.V.Radhaiah and Bros. v. ESI. Madras-
LLJ 1933(1).235)
         A factory having separate buildings away from each other constitute a single unit, if there is unity of

purpose. It may not be possible for the employer to find out a common place to run its different units. For

some reasons, that may be convenient or economical. The point of greatest importance is unity of purpose

of the different units notwithstanding their location apart. (Calcutta High Court’s decision in ESIC vs.
Bengal Printing works 1983(2) LLN.793, 1984 LIC.1)
              Separate premises with no link with one another is not a single unit: Common ownership of

factories in separate premises which have no link with one another in the nature of work and not employing

twenty persons in any of the units, do not constitute one single unit for  the application of the ESI Act.

(ESIC vs. Ahmed Hussain and others1933 (2) LLJ.238)
             There must be a definite premises fastened to the earth. In the case of pantry cars, they are

moving on Railway track from one place to the other. Hence ‘Pantry cars’ are treated as not covered as

‘Factory’. (Hqrs. Letter No. P-11 (21)-33/Misc./95-Ins.IV dated 02-02-1999.)
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          The geographical limit of a factory stands extended to various places where part of the same

manufacturing process is carried on (Allahabad High Court judgment in the case of S.P.Varma, Managing
Proprietor, Electric Company, Aligarah v. ESIC, circulated vide Hqrs. Office Memo. no. INS.III. 1(2)
3(1)/69-II dated 19-5-1973 and Ins.III 1(1)8/74 dated 30-9-1975)
L.2.6 Manufacturing process shall have the meaning assigned to it in the Factories Act, as per Section

2(14-AA) of the Act. It is defined in Section 2(k) of the Factories Act as follows:

 Manufacturing Process means any process for

1) Making, altering, repairing, ornamenting, finishing, packing, Oiling, washing, cleaning, breaking

up, demolishing, or otherwise Treating or adopting any article or substance with a view to its

use, sale, transport, deliver, or disposal; or

2) Pumping of oil, water, or sewage, or any other; or

3) Generating, transforming, or transmitting power; or

4) composing types for printing, printing by letter press, lithography, photogravure of other similar

processes, or book binding; or

5) Constructing, reconstructing, repairing, refitting, finishing, or breaking up ships or vessel; or

6)  Preserving or storing an article in cold storage; and

7) Tapping, collecting, cross matching and keeping in bottles, the blood or human blood.

Based on various Court judgments, the following processes have been considered as ‘Manufacturing

Process’.

Beedi making, breaking and roasting of cashew nuts, conversion of a raw film in to a finished

product, curing of ginger, cutting and drying of Arecnuts, garbing of pepper, dry-cleaning of

cloths, stitching of clothes (tailoring), fermentation of toddy without the aid of human agencies

or machinery, grading-coconut or fruits, and packing with a view to sale, preparation of salt

from sea water, preparation of food stuffs, coffee/tea, and eatables, fruit juices, peeling, washing,

refrigeration air-conditioning and maintaining artificial temperature as in hatcheries, preserving

milk in cold storage with an intention to its sale and cleaning of prawns, ironing of clothes,

stitching of gunny bags, alteration of magnetic tape in to disc/floppy in software development,

Medical transcription/ Legal encryption services involving satellite communications, data

processing, web designing, web development, C-DAC/CAM/CAE/GIS product life cycle

management, cable TV operation/internet service providing etc. amount to manufacturing process.
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Some of the illustrations of court cases are provided hereunder to serve as important guidelines:

1. Manufacturing process merely refer to the particular business carried on and does not necessarily

refer to the production of some articles. (ESIC vs. southern Motors- 1998 (92) FJR.724)
2. To fall within the definition of a ‘factory’, it should carry on a manufacturing process. It does not

require that the process should end in a substance being manufactured. (Alkali Metals (P) Ltd., v
ESIC – 1973 LIC.83)
3. Beedi making is a manufacturing process. (Bombay High court-LLJ1935. 182 to 198).Beedi
Industry covered.(Ramchand Omkarlal Agarwal v. Union of India and others- 2006(3)LLJ.441;
2006(4)LIC.4014) The provisions of ESI Act are applicable to Beedi workers. (Division Bench
of Karnataka High court in Gaffar and Jahangir Beedi works, Mysore vs. Union of India and
others- 1991(78)FJR.342)
4. Breaking and roasting of cashew nuts is a manufacturing process. (Andhra Pradesh High court
(LLJ -July 1963)
5. Curing ginger is a manufacturing process-Supreme Court (SC LJ(Vol.3) 1950-67, page 1540 to

1557)

6. Cutting and drying of Arecnuts and garbing  of pepper amounts to manufacturing process- Kerala
High Court LLJ 1959.page 50)
7. Preparation of food stuffs, coffee and eatables is held to be manufacturing process. – A.P. High
Court (LLJ 1959-page 5.)
8. Preparation of salt from sea waters is a manufacturing process-Supreme Court-SCLJ(vol.3-Page
1623)
9. Conversion of a raw film in to a finished product amounts to manufacturing process-Calcutta
High Court (Indrapuri studio (p) Ltd. v. ESIC – 1961(2) LLJ. 306).
10. Dry cleaning process is a manufacturing process. –Punjab and Haryana High Court (1992 CLR-
469)
11. Fermentation of toddy without the aid of human agencies or machinery held to be a manufacturing

process.- Kerala High court (LLJ 1966(2).369).
12. Grading of Coconut or fruits and packing in a bag with a view to their sale is a manufacturing

process.-Kerala High court LLJ –1959(2), Page 750)
13. Ghee purchased, sampled, and analysed chemically is held to be a manufacturing process. A.P.
High court (LLJ-1960(1).55)
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14. Handloom weaving, mat weaving by persons engaged in an industrial school for imparting

instruction to pupils is held NON-manufacturing process. –Kerala High Court LLJ-1961(1).184)
15. Peeling, washing, cleaning of prawns is held to be a manufacturing process.-High Court of
Madras (LLJ-October 1968 .473)
16. Packing masala constitutes a manufacturing process and the premises where the activity takes

place is a factory. (ESIC vs. Dave Griha Udyog-2001 (1) LLN.564: 2001 (99) FJR.490)
17. Slicing of Bread with the help of machine electrically operated has been held as ‘manufacturing

process’. (New Grand High Class Bakery v. ESIC – 1975 LIC.533)
18. Stitching of gunny bags amounts to manufacturing process-High Court of Madras LLJ-1966(2).3)
19. The operation of ‘crushing boulders’ in to various smaller sizes, falls within the expression

‘breaking up’ and amounts manufacturing process. (M/s Desai Metal Works v. ESIC and another-
1993(1)LLJ.1085).

20. The equipment maintenance and repairing department of a hospital which  repairs and maintains

the equipment is covered by the term ‘factory’. (Supreme Court’s decision in Civil Appeal No.
3125 of 1998 between Christian Medical College and ESIC- dated 23rd November, 2000
communicated vide Hqrs .letter No. T-11/13/51/98/Ins.IV dated 30-1-2001)

21. Peeling of potatoes, toasting bread, and boiling of water for preparation of  coffee, if done with

the aid of power and that work is closely connected with the preparation of food, then

manufacturing process is said to be carried on with the aid of power. Division Bench of Madras

High Court’s decision in the case of ESIC, Madras vs. Spencer& Co. Ltd., Madras- 1979 (38)
FLR-204)
22. ‘Storing of milk’ procured by the society from its members for sale amounts to manufacturing

process. (Decision of the Division Bench of Madras High Court in the case of Kumbhakonam
Milk Supply Co-operative society v ESIC, Madras – 2003 LLR 844; 203 LIC 3604; 2003(3)

LLJ, 416; 2003 (3) LLN.303; 2003 (98)FLR.1108; 2003(2)CLR.738).

23. Pasturisation of Milk amounts to manufacturing process (Madras High Court’s decision in

P.Natarajan v ESIC and Coimbatore Co-operative Milk supply union Ltd., v ESIC-
1973(26)FLR.19; 1973LIC.747; 1973(1)LLN.113; 1972(42)FJR.546)
24.‘Tailoring’ amounts manufacturing process. (1985 LIC.1104- Vasanth Agenda Kumar singh v All
India Handloom Fabrics Marketing Co- operative Society Ltd.)
            The above examples are only illustrative and not exhaustive but they show how extensive and far-

reaching are the applications of the expression manufacturing process under the Act.
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L 2.7 Power: After the amendment of the definition of ‘Factory’ from 1st June, 2010, the definition of

‘Power’ has no significance. However, for covering the units prior to 1st June2010, under the old definition,

it is necessary to understand the definition of ‘power’. According to Section 2(13-C), power shall have

the meaning assigned to it in the Factories Act, 1948.

        Section 2(g) of the Factories Act defines ‘power’ as ‘electrical energy,  or any other form of energy

which is mechanically transmitted and is not generated by human or animal agency’ i.e. any power, force

or energy required in the process is generated other than through human or  animal agency

Use of L.P.Gas for cooking, Industrial Gases for welding etc., use of steam in manufacturing process has

been held as “power”.

         Non-use of power for a short period does not take a factory out of the ambit of coverage, if power is

ordinarily used. Once the manufacturing process as explained is carried out anywhere irrespective of the

place, institution, objective such activity qualifies to be called a factory. for ex, a printing press run by a

University for the purpose of printing academic books for its students, a laundry run by hospitals for its

own purpose, an automobile workshop run by a PWD department to service and repair its vehicles, a

canteen run in a bank or insurance department that was serving outsiders as well as employees, were all

held as factory irrespective of the objectives and purpose of the main institution.

L 2.8 On any day of the preceding 12 months:  In newly implemented areas, it is possible that a unit may

not be employing ten persons on the day of implementation. In such cases the employment position of the

unit for the preceding months should be checked and if on any day during the last twelve months if ten or

more persons are employed, then the factory stands covered from the date of implementation. However,

the employment position for twelve months preceding the date of implementation only need to be considered

and not beyond. (Hqrs. Instructions in letter No. T-11/14/43/1/2001-Ins.IV, dated 24-10-2002 and Judgment

of Guwhati High Court in the case No. M.A. No. 31 of 1998 between Muktar Singh Mohan Singh Workshop,
Nogaon vs. ESIC)
L 2.9 For coverage prior to 1st June, 2010: Employees employed for wages: All employees coming within

the definition of Section 2(9) and employed within the premises including the precincts thereof are to be

counted for the purpose of coverage of a factory. So long as the efforts of all the departments are coordinated

to achieve the main objective of the Factory, employees employed in all the departments and offices

within the premises will count for deciding the coverage of the factory.

L 2.10 For coverage after 1st June, 2010: Persons employed: All persons employed within the premises

including the precincts thereof, irrespective of their wages are to be counted for the purpose of 10 persons.

Out of ten persons, only one may be drawing the wages within the ceiling limits, and termed as employee

while all others may be drawing wages in excess of the ceiling limit and not coverable as ‘employees’ or

all may be drawing wages beyond the ceiling limit. But still, the premise is covered as a factory as the

number of persons employed touches 10, though coverable employee is only one or none.

ESIC REVENUE MANUAL


21


COVERAGE OF A FACTORY (LAW & PROCEDURE)


CHAPTER II
       For the purpose of counting of persons both under Section 2(12) and 1(5), number of employees

engaged for construction/repairs and maintenance of the building of a factory or establishment including

those engaged through a contractor/immediate employer is to be taken in view of the Supreme Court

Judgment in M/s  South India Floor Mills. (Hqrs.  Memo. No.P-11/13/85-Ins. IV, Instruction No. 11, dated
14-10-1986 and 116-4-1987)
             Care should be taken to ensure that the persons reckoned in the factory are only employed which

is different from casual engagement.

L 2.11 Broadly, the following categories are to be taken in to consideration SO LONG AS THEY WORK

ON THE PREMISES OF THE FACTORY INCLUDING ITS OFFICES IF ANY  WITHIN THE

PREMISES OF THE FACTORY.

1.     All persons employed directly by the principal employer or through a contractor (immediate

employer) with in the premises of the factory. i.e. time rated, piece rated, casual, contract, substitute/

badli, and a part-time employee employed on contract of service;

2.     Employees who were on rolls but on leave with or without wages; (Hqrs. Memo. No. P-11/14/

4/79. Ins. Desk I dated 26th December, 1979) are also to be reckoned in computing the number of

persons employed.

                         Since the expression used is on any day, it is not necessary that all the persons

employed are working   at the same time in a day in the premises. Even if the persons are working

in the premises at different points of time or in different shifts on the same day, they are all treated

as employed on the same day on the premises.

3.    Directors employed in case of a company drawing remuneration; (Supreme Court’s decision in
M/s Apex Engineering PVT. Ltd. - 1997(77) FLR.878  and Hqrs. Letter No. T/11/13/23/20/75-
Inws. IV dated 4-3-1998)
4.   Persons employed on construction, repairs, extension or maintenance of plant, machinery,

building etc. in the premises of the factory either employed directly or through a

contractor(immediate employer);

5.    Hamalies engaged on loading and un-loading and movement of material;

6.     Trainees, learners, or apprentices other than those engaged under the Apprentice Act, 1961;

7.      Persons whose services were taken on hire i.e. Employees of security Agencies, Labourkeeping

contractors etc will come under this category. In other words, these employees are counted for the

purpose of coverage in their Principal employer’s establishment and also in the factory in which

their services were lent on hire; and

           8.    Persons employed in the Registered/sale /Head Office of the factory within its premises.
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L 2.12 Exceptions: The following categories need not be counted for the purpose of coverage of the

factory or for their own coverage.

a)
A proprietor or a partner whether drawing salary or not; (Supreme Court’s decision in Ms/ Ramanuja
Match Industries-1985(1) LLJ.69; 1985(66) FJR.108; AIR.1985 S. C.278)
b)      A contractor lending the services of his employee;

c)    An apprentice engaged under the Apprentice Act, 1961excluding the Apprentice whose training

period is extended to any length of time.

d)     Persons employed on contract for service, e.g. legal, technical, tax consultants;

 e)     Persons employed in branch/sales offices etc. away from the factory Premises are not to be counted

for the purpose of coverage of the factory.  However, they are to be covered as employees under Section

2(9), if their wages does not exceed the ceiling limit prescribed.

L 2.13 Court decisions:

Coverage of Directors:
a) In case the Managing  Director or other Director of a company or a firm is paid monthly remuneration

to carryout extra duties, he is to be treated as an employee for his own coverage and also to be counted for

the number of persons for coverage of a factory. (Supreme Court’s decision in ESIC vs. Apex Engineering
Pvt. Ltd., -1997 (77) FLR.878 in civil Appeal No. 3411 of 1996, dated 6th November, 1997, communicated

vide Hqrs. Letter No. T-11/13/232/20/75-Ins.IV dated 4-3-1998)

b) If Directors of a company were not paid any remuneration for doing any additional work, they are not

to be covered under the Act.( Delhi High Court’s decision in ESIC v. Navachetan Press (private)Ltd.,-
2004(4)LLN.1000; 2004(103)FLR.465; 2004(3)LLJ.963)[the relevance is changed after amendment]

c) The Directors could be added to the number of employees of a company to examine its coverage, if

they were paid monthly remuneration to carry out extra duties.-A.P. High Court’s decision in M/s Pawan
Chit Funds (P) Ltd., Mahaboobnagar v. ESIC., Hyderabad & another-2007(114)FLR.667;
2007(3)LLJ.224)
Coverage of partners:
a) The partnership business belongs to the partners and each one of them is an owner thereof. It may be

that a partner is being paid some remuneration for any special attention which he devotes but that would

not involve any change in his status and bring him within the definition of employee. (Supreme court’s
decision in ESIC Trichur v. Ramanuja Match Industries- 1985(1) LLJ.69, 1985(66) FJR.108,
AIR.1985S.C.278.)
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b) The partners looking after the business for a remuneration of a certain percentage from net profit of a

firm cannot be treated as ‘employee’ of that establishment. (Madras High Court’s decision in ESIC v.
Ananda Silks Paradise- 2008(119) FLR.577; 2008 LLR.1243; 2008(4) LLN. 580; 2008(1) LLJ.275)
c) A partner and a partnership firm have no separate legal existence. Hence the partner of a firm is not an

‘employee’. (Kerala High Court in the case of ESIC v. Arun Granites- 2008(1) LLJ.211)
Coverage of self-employed persons:
Self-employed persons are excluded and not to be counted for the number of persons ‘employed for

wages’ for determining applicability of the Act.(ESIC, Hyderabad vs. Maharaja Bar and restaurant,
Hyderabad- 56, FJR.279)
L 2.14 Clubbing of different units for coverage of a factory under Section 2(12) of the  ESI Act.

    All or any of the following factors may be taken in to consideration for clubbing of different units for

the purpose of coverage of a factory under section 2(12) of the Act.

1.
Unity of Management;

2.
Unity of Premises;

3.
Unity of purpose or functional integrality;

4.
Interdependence of manufacturing process;      and

3.
Unity of employment or inter-changeability of employees.

             For the sake of convenience, if the employer diversifies the same manufacturing process or a part

of it and conducts it in different places, as long as the above conditions are fulfilled, the different parts

constitute a ‘premise’ for coverage of a factory.

L 2.15 Court decisions:
                 Petrol Pump and Service Station under the same ownership are to be clubbed for examining its

coverage. (Baranger Service Station v. ESIC- 1998 LIC.302)
 However, Power-loom units under different ownership in the same premises or shed are not to

be clubbed. Their coverage is to be examined independently.

               Clubbing two units together if “the financial, managerial and functional integrality of the two

units of the employer have been established is justified. (A. Gangadharan Vs. Govt. of India – 1978 (2)
LLJ 317, High Court of Madras).
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                       Clubbing together of three establishments functioning in the same premises which have

functional unity, and common management is justified. (RD, ESIC Thrissur vs. Trade Link Enterprises,
Ernakulam – 2003(4) LLN. 333, 2003 (99) FLR. 308, 2003 LLR 993, 2003 LIC. 2183, 2003 (3) LLJ: 323).
                        The Division Bench of Madras High Court Held that if there is functional integrality

between two units, then they should be considered as one unit for the purpose of industrial law.

(RD, ESIC, Madras v. Aruna Sotres, and another-2005LLR.50)
                  When different units have unity in management, functional integrality etc. they are considered

as one establishment.- In the case of
M/s Sumangali v. ESIC-2008(118)FLR.828;
2008LLR.94;2008(3)LLN.338; 2008(3)LLJ.831 and 2008(4)LIC.4405),  the Supreme court held that the

factual findings in the instant case shows that there was unity in management, supervision and  control,

geographical proximity, financial unity, general unity of purpose and functional integrality between the

different units and for the sake of coverage under the ESI Act, the different units could be treated as “one

establishment”.

L 2.16 The following aspects may be examined for clubbing of two or more units.

a) Whether both / all the units concerned are independent legal entities.

b) Whether the principal employers of all these units are coparceners of a  Hindu Undivided Family.

Even if the Management is separate, when other factors like functional integrality, interdependence

of manufacturing process, inter-changeability of employees etc. exists, they may be considered for

clubbing.

c)    Whether the work which is carried on by all the units is inter-connected/ inter- Related/identical.

d)    Whether the employees employed in all the units are interchangeable.

e) Whether the Manager/Accountant/Watchman/cash counter/packing section/dispatch section is

common for all the units. If so, examine whether the salaries/wages of these persons are   booked in

the accounts of one unit only or in the accounts of all the units. If it is booked in only one unit, how

they are sharing this expenditure?

f)
Examine the title to the ownership of the premises in which the units are functioning. If only one unit

or only one of the persons involved is the owner, examine whether the others pay rent to the owners.

There must be necessary entries to that effect in the Books of Account.

g) If the electricity connection is common to all the units, how they are sharing the expenditure? Are

they separated by sub-meters, and the cost of consumption of each unit is paid to the unit having

main meter, and the unit having the main meter is paying the total bill?
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h) In case the units are functioning in a rented premise, examine the share of rent paid by all the units.

The tenancy agreement has to be examined to ascertain whether the landlord was really aware of

there being two or more independent legal entities as tenants in his building.

i)
The procedure adopted by the units in purchasing raw materials from the Suppliers. If   only one unit

is purchasing raw materials for all the establishments, the functional integrality can be established

very clearly.

Whether the end product (finished product) of one unit is used as raw-material for another unit? If so

the procedure followed in settling the bills etc. may be examined.

j)
Whether there is any godown in addition to the business premises. If so, find out who is the owner of

the godown. Examine whether all the units store goods in the same godown. If the godown is the

property of one of the units, or one of the partners, examine whether the other units pay any rent to

the owner. If it is a rented one, how the rent is shared by them?

k) How the common facilities like water, sewerage, toilets, security etc. are used and shared by them.

Especially, in cases of Hotels and Lodges, commonness of the parking lot, Telephone  facilities ,same

kitchen being used for the Hotel and the Guests at the lodges, supply of food items prepared in the

Hotel and Billing for them at the time of finalization of payment, location of Reception, Security

Guards being common are some of the factors that prove to be crucial in clubbing these units and

courts have accepted these arrangements as inter-connected functions of the same activity.

l)
Sharing of advertisement charges in case of common advertisement, Sharing of professional and

technical services, and how the expenditure is incurred and shared by them.

L 2.17 ‘FACTORY’ – COURT JUDGMENTS:

 a)   Cricket club of India Ltd.,  covered The Cricket Club of India Ltd., having a catering department

which provides food and refreshments for their members and guests coming to the club is covered by

the Act. Bombay High Court- 1992 )2)LLN.180)
b) The Bombay High Court observed that the fact that the manufacturing activity is carried on in one

part of the premises and the rest of the work is carried on in the other part of the premises cannot take

the premises out of the definition of the ‘factory’, which means that the manufacturing process is

carried on ‘in a part’. (Bhararti Udyog v. ESIC 1982 (2) LIC 1344, 1982 (2) LLN.728.)
c)     The sub-stations of the electricity board engaged in distribution of energy, generated and or transformed

at different premises, confirms to definition of ‘factory.  –Rajasthan High court (2003(1) LIC.931;
2003(93) FLR39; 2003(5)LLN (SNOC)31; 2003(1)LLJ.104)
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d)    Hotels where kitchen activities are carried out are factories so that they are covered under Section

1(4) and 2(12) of the Act.(G.L.Hotel vs. IC Sarin 1993(37)FLR 787(SC), Madras High court in the

case of Spencer & Co vs. ESIC-1978 (53)FJR.123; 1981(2)LIC.1759; and the division Bench of

Bombay High court in Poona Industrial Hotel Ltd. v. ESIC -1983 (33)FJR.354; 1984(1)LLN.300
L 2.18  Seasonal Factories.

           Section 2-19 A of the Act defines a ‘Seasonal Factory’ as a factory which is “exclusively engaged

in one or more of the following manufacturing processes namely, cotton ginning, cotton or jute

pressing, decortication of ground nuts, the manufacture of coffee, indigo, lac, rubber, sugar (including

gur), or tea or any manufacturing process which is incidental to or connected with any of the

aforesaid processes and includes a factory which is engaged for a period not exceeding seven

months in a year—

a)    in any process of blending, packing or re-packing of tea or coffee; or

b)   in such other manufacturing process as the Central Government may,  by notification in the

Official Gazette, specify.

L 2.19 Explanation:

          Manufacturing tea or coffee means converting garden plucked tea leaf to the first stage of tea; or

converting coffee beans procured from plantation to the first stage of coffee powder.

          Blending, packing or re-packing of tea or coffee is done by using manufactured tea or coffee that

has taken place elsewhere.

         Thus, a clear distinction has been made between factories exclusively engaged in manufacturing

process incidental to or connected to the manufacturing of coffee or tea, and the manufacturing process of

blending, packing or re-packing of   tea or coffee.

       While blending, packing or re-packing of coffee or tea is considered ‘seasonal’ under clause (a) of the

definition of ‘seasonal; factory’ if they are engaged for a period not exceeding seven months in an year,

factories that are functioning for more than seven months in a year doing the same activity, are not to be

considered as ‘Seasonal’, but to be covered under the Act.

ESIC REVENUE MANUAL


27


COVERAGE OF A FACTORY (LAW & PROCEDURE)
It may be noted that;



CHAPTER II
           The factories and establishments procuring such manufactured tea or coffee solely for the purpose

of their subsequent blending, packing or re-packing or converting to value added products such as converting

to instant coffee or tea bags and different varieties of blended tea or coffee are not covered under clause

(a) of   Section 2(19-A) defined above .i.e they are not seasonal factories.

(Headquarters’ instructions contained in DO letter No. P-11(21) -34/2/94-Ins.IV dated 30th November,

2002)

L 2.20  The Central Government had notified the following manufacturing processes as ‘seasonal’  in

certain States and directed the respective State Governments to issue a notification exempting the employees

working in the factories engaged in  these seasonal manufacturing processes under Section 88 of the Act

vide Government of India notification No. S-38014/90, SSI, dated 23/28-9-91. Previously, the exemption

was given under section 87 to these factories in which case, it was on a year to year basis requiring

renewal every year, as exemption of a factory under Section 87 can be given only for a period not exceeding

one year at a time and can  be renewed for a period not exceeding one year at a time. However, the

employees working in a factory or establishment can be exempted by the appropriate Government from

the operation of this Act, without any time limit under Sec. 88. Accordingly, employees working in the

factories engaged in these processes were exempted by the State Governments under Section 88.

1.     Re-drying un-manufactured leaf tobacco;

2.     Salt manufacture in certain States;

3.     Ice manufacture in certain States;

4.      Wool pressing with or without cotton pressing and ginning; and

5.      Decortication of walnuts.

L 2.21 It may be noted that “Rice Mills” are not ‘seasonal factories’. The exemption given earlier to’ Rice

Mills’ considering them as ‘seasonal’ has been withdrawn from 01-7-1989 vide Government of India

notification No. S-38014/90, SSI, dated 23/28-9-91. Hence ‘Rice Mills” are now to be covered as a

factory under section 2(12) or as an Establishment under Section 1(5) as the case may be.

L 2.22 Court decisions:

          Where the factory is exclusively engaged in cleaning or pressing cotton waste, it is a seasonal

factory exempted from the Act.  It is immaterial whether the process was carried on by the factory

continuously or only intermittently due to non-availability of raw-material (Suresh Gokudas and another
v.    ESIC- 1934(2) LLJ.299)
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        Subsidiary activities- not seasonal: If any activity referred to in the definition of ‘seasonal factory’ is

not undertaken ‘exclusively’, but is carried on as a subsidiary or ancillary activity, it is not possible to

treat the entire factory or that part of it, which is engaged in such ancillary activity, as seasonal. A spinning

mill undertaking the spinning and ginning is not be considered as seasonal, unless ginning of the cotton

was its exclusive and principal activity. (Andhra Pradesh high Court’s decision in ESIC v. Chirala
Co-operative Spinning Mills Ltd., Chirala.- CMA No. 2905/2001 decided on 9th November,
2004- 2005(2)LLN.584; 2005(105)FLR.703; 2005(1)LLJ.1013; 2005LLR.591) Similar judgments were

given in the following cases.

1.
ESIC, Hyderabad  V. Jayalakshmi Cotton and Oil Products (p) Ltd., and another-57FJR.182
and ESIC, Karnataka v. Brook Bond India Ltd., Bangalore-1982(2) LLJ.395
