CHAPTER  I
IMPLEMENTATION OF ESI SCHEME (LAW & PROCEDURE)
L.1.1
The provisions of the ESI Act are made applicable in the first instance to the employees of the

factories covered under the Act by virtue of their location in areas where the Central Government has

implemented the provisions of the Act through a Gazette Notification. The employees of other sectors of

employment in those areas can be brought under the Scheme by the State Governments by issue of

Notification under Sec.1 (5) of the Act.

L.1.2
The relevant provisions of the Act read as under:

Section 1(2): It extends to the whole of India.

Section 1(3): It shall come into force on such date or dates as the Central Government may, by notification

in the Official Gazette appoint and different dates may be appointed for different provisions of this Act

and for different States or for different parts thereof.

Section 1(4): It shall apply, in the first instance, to all factories (including Factories belonging to the

Government) other than seasonal Factories.

           Provided that nothing contained in this sub-section shall apply to a factory or establishment

belonging to or under the control of the Government whose employees are otherwise in receipt of benefits

substantially similar or superior to the benefits provided under this Act.

As per the clarification issued by the Government of India in the notification No: S-38014/61/

88-SS-I, G.O.I; Ministry of Labour/Shram Mantralay dtd. 26th November 1990/3rd January 1991, only

departmental undertakings under the Government i.e. factories/establishments whose employees are

Government servants stand excluded and the Act continues to be applicable to all the Public sector

undertakings/Corporations, autonomous bodies etc.

 L.1.3 A reading of these sections makes it explicit that the Central Government, by a Notification in the

Official Gazette appoints the date from which the provisions of the Act comes into force in any particular

part (or area) of a State.  Once the Act is implemented in a given area by the Central Government, then the

provisions of the Act  are applicable to all the Factories located in that area  in accordance with sec.1(4) of

the Act and their employees would also become coverable from that date. There is no need to give any

notice through a preliminary Notification for implementation of the Scheme under Section 1(3) by the

Central Government. The scheme is extended by the Central Government in a phased manner to different

States and different areas in each State, depending on the industrial concentration, the employment potential,

and availability of the infrastructure for administration of medical benefit to the persons covered under

the scheme and their families.
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L.1.4 Section 1(5): The appropriate Government may, in consultation with the Corporation and where

the appropriate Government is a State Government with the approval of the Central Government after

giving one month’s notice (prior to. 1/6/2010 the notice period was six month’s) of its intention of so

doing by notification in the Official Gazette extend the provisions of this Act or any of them to any other

establishment or class of establishments, industrial, commercial, agricultural or otherwise.

              Provided that where the provisions of this Act have been brought in to force in any part of a

State, the said provisions shall stand extended to any such establishment or class of establishments within

that part if the provisions have already been extended to similar establishment or class of establishments

in another part of the State.

           “Appropriate Government” means, in respect of establishments under the control of the Central

Government or a railway administration or a major port or a mine or oil field, the Central Government,

and in all other cases, the State Government.

L.1.5  Thus, under Section 1(5), both the Central Government and the State Government have powers to

extend the provisions of the Act in such implemented areas to other class of establishments i.e other than

the factories coverable under section 1(4) of the Act. The scope for such further extension is enormous as

the construction of the statute “any class of establishments, industrial, commercial, agricultural or

otherwise”.

         The provison to Section 1(5) was inserted by an amendment to the Act in 1989 and brought into

force from 16/5/90 . Prior to this amendment, the State Governments were empowered to fix different

dates for different implemented areas to extend the provisions of the Act to a new class of establishments.

After amendment, once a date is fixed for covering a new class of establishments, all the establishments

belonging to that class throughout the State get covered under the Act from that date. Thus, from

16-5-1990, any implementation of the scheme to a new area is only in one stage both for the factories and

establishments notified by the State Government in that State. There is no need for the State Government

to issue a separate notification under section 1(5) for each area. Similarly, for the establishments under

the control or management of the Central Government, if the Central Government has issued any

notification extending the scheme to any other establishment in any part of  a State, there is no need to

issue a separate notification to extend the scheme to  any other areas of that State again under Section 1(5)

and  extension of the scheme  to  those areas  under Section 1(3)   takes care of the establishments notified

by the Central Government  under Section 1(5) also.

L.1.6     Section    1(6):  A factory or establishment once covered under the Act shall remain covered under

the Act throughout irrespective of the fact that the number of persons employed falls below the limits

specified for coverage of the unit or the manufacturing process there on ceased to be carried on with the

aid of power.(now after amendment the  word power has no significant relevance)
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L.1.7 Court Judgments: Various Courts have upheld the Constitutional Validity of Section 1(3) and 1(5)

of the Act.

1.      The Supreme Court while examining the scope of Section 1(3) in the case of  Basantkumar Sarkar
and others vs. Eagle Rolling Mills Ltd., and others-1964(2) LLJ 105, AIR 1964-SC 1260, observed that

the scheme of this kind, though very beneficent, could not be introduced in the whole of the country all at

once. The legislature evolves the socio-economic welfare, makes elaborate provisions in respect of it and

leaves it to the Government concerned to decide when, how and in what manner the scheme should be

introduced and it does not amount to excessive legislation. It was held that Section 1(3) is an illustration

of conditional legislation and not delegated legislation.

2.        The provision of Section 1(3) neither violate Article 14 of the Constitution nor do they constitute

excessive delegation. (K.C. Varma Vs. ESIC-AIR, 1962, Assam 120)

 3.       The Division Bench of Bombay High Court observed that the scheme of the Act does not provide

that the provisions should be made applicable to all the areas and all the establishments at one stroke or to

none at all. It would defeat beneficial scheme prescribed by the Act. It was held that the power conferred

on the State Government under s. 1(5) of the Act can be exercised only with the approval of the Central

Government, and therefore, it cannot be said that the limit of extension only to certain areas out of the

areas covered under s. 1(3) of the Act would amount to encroachment of the powers of the Central

Government. In order to give effect to the policy of the Government clearly indicated in the statute, it is

open to the executive authority to make a geographical classification so as to apply the law to selected

areas with a view ultimately to cover by stages the whole territory for which the law was enacted. (ESI
Corpn. v. Fariyar Hotel (P) Ltd. 1988(1) LLN.247, 1989 (1) LLJ 356)
 4.     Section 1(5) is not unconstitutional: Section 1(5) can be more appropriately described as enabling

“conditional legislation” and cannot be challenged on the ground that the legislature has failed to lay

down the legislative policy and has left it to be determined to a delegate. This provision is not

unconstitutional. (Sadaf Enterprises vs. E.S.I.Corporation Kanpur and another -1981 LIC. 490: 42
FLR.365)

  5.      The expression “any other establishment or class of establishments” in Section 1(5) of the Act

includes classification either on the basis of the nature of the establishments or on the basis of their

geographical situation or based on both of them. The State Government can extend the jurisdiction of the

Act not only with regard to the entire State but also with reference to any specific part or parts of the state.

There may be difficulty in extending the Act simultaneously to all the establishments situated throughout

the State in as much as before any such extension, the Corporation has to build the necessary infrastructure

by providing the necessary funds, buildings, hospitals and also by employing necessary personnel to

administer the Act effectively. (Andhra Pradesh Handloom weavers Co-operative Society Ltd., vs.
E.S.I.Corporation, Hyderabad – 1991(2) LLN.1053 and E.S.I.C vs. Kidyoor Janardhana Rao-1979(1)
LLN.423
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Unlike other Central Legislations that have pan India applicability, the ESI Act is made applicable

to well defined areas in a State by notifications by the Central Government depending on the Employees’

concentration in that area and the medical arrangements available there.

P.1.1     Implementation in stages: The ESI Scheme is thus extended to different areas in the State in a

phased manner depending on the industrial concentration, number of coverable employees, and the State

Government’s readiness to make acceptable levels of  arrangements for providing Medical treatment

P.1.2      Collection of information from other Departments: The Regional/Sub-Regional/Divisional Office

would be constantly on the look-out for identifying areas that have potential for implementation of the

Scheme. With this aim it regularly collects, that is, at least once in three months the information of newly

registered factories/establishments and new industrial centers from the following Government Agencies.

      1. Chief Inspector of Factories or his Subordinate Offices;

      2. Labour Commissioner or his sub-ordinate Offices;

      3. Director of Industries and Commerce or District Industries Centre.

      4. Employees’ Provident Fund Organisation.

The Regional/Sub-Regional/Divisional Office may also collect the information frequently from

the Registrar of Companies, Registrar of Firms, Employer’s Associations like FCCI, CCI, CII, Small

Scale Industries Associations, Employees’ Association , members of the  Regional Board and Local

Committee and from any other available source like petitions received from individuals or groups of

employees or employers.

P.1.3 Pre-implementation survey: On receipt of information from these sources the Regional Office

undertakes the exercise of identifying the areas having potential for implementing the scheme and arranging

to get the full details from the field by deputing its Social Security Officers or Branch Managers or any

other Officer to the spot. Particularly full details of the units coverable under Sections 1(3) and 1(5),

Number of coverable employees in each such unit, their residential concentration, details of existing

Medical facilities available in that area, whether any tie up facilities are feasible or new Dispensaries are

to be set up or whether there is scope for IMP System in that place, etc. should be collected by the Officers

visiting the spot. Additional particulars like the details of Public Sector undertakings that have come up,

actual distance from the nearest ESI Dispensary to the Centre, transport facilities available etc., are to be

highlighted. Most importantly, authenticated information that have the evidentiary value regarding the

Revenue Demarcations, jurisdictional Revenue village,  Hobli, and all the connected details in full should

be collected from the Tahsildar, Mandal Revenue Officer, Village Panchayat, Municipality etc  by the

Social Security Officers and the report complete in all respects shall be submitted to the RO within

15 days.
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P.1.4
Action by the Social Security Officer/Branch Manager on the field: On receipt of directions

from Regional/Sub-Regional/Divisional Office, the Social Security Officer/Branch Manager may draw

his tour programme on top priority basis and send intimation to the Regional/Sub-Regional/Divisional

Office about his proposed survey in deviation of his approved tour programme and proceed to conduct

the pre implementation survey.

P.1.5 Identification of the Area: At the time of  visit to  the area, the SSO/BM shall contact the Panchayat,

Mandal Revenue Office, Tahsiladar’s Office or Municipal Office Authorities, to obtain the Revenue

Demarcation of that Geographical area.

P.1.6 Visit to the Factories: The SSO/BM may thereafter visit each factory/establishment in the list supplied

by the Regional/Sub-Regional/Divisional Office for survey. During his visits to the area he should also

find out all other new units which are not in the list. He may survey such units also.

P.1.7 SURVEY: Detailed examination of the books of accounts etc. as in the case of regular survey is NOT

required in the pre-implementation survey. The SSO/BM, may visit each unit  and ascertain the name and

postal address of the unit, nature of ownership and the details of the principal employer i.e name and

address of the proprietor/partners/Directors, nature of manufacturing process or business activity, total

number of persons employed directly and through the immediate employers/contractors, number of

coverable employees, the existing medical arrangements  made by the employer or available in that area

etc. and furnish these details in a statement form prepared in triplicate.( a proforma for the same is given.

Explanatory note may be given wherever necessary).  Wherever possible, these details may be obtained

in writing from the employer. The statement may be prepared separately for factories and establishments.

If any public sector units are functioning, those details may also be specified. The existing Government/

Local Body Dispensaries/Hospitals/Employer’s Dispensaries available in that area with details of facilities,

and the distance from the nearest ESI Dispensary in any adjoining area and the Branch Office, and the

mode of conveyance available may also be furnished.  Also a sketch of the area to be implemented vis-à-

vis adjoining implemented area to be included.

      The officer may also have dialogue with the Employees’ and Employers’ Associations and

Representatives to ascertain  their practical  suggestions and views regarding the Medical facilities  and

tie-up arrangements for super-specialty treatment that are feasible in that area. Efforts should also be

made to create awareness of various benefit provisions and advantages of the Scheme

P.1.8 Report along with the statement to be sent to R.O.: The Revenue demarcations, statement of details

of employers and other details relating to existing medical arrangements etc. may be sent to the Regional/

sub-Regional/Divisional Office in duplicate in the following proforma for processing further. The third

copy is for the record of the SSO/BM.
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P.1.9    Proforma:

1. Name of the Area proposed for implementation:

2. Revenue demarcations (including a sketch of the area):



CHAPTER I
3. Details of existing Govt. /Local body/Employer’s dispensaries and hospitals available in the area.

4. Distance from the nearest ESI Dispensary in the adjoining area and the mode of conveyance available.

5. Nearest ESI Branch Office and the distance thereof.

6. Nearest Branch of State Bank of India or its subsidiary Bank with its address and the distance from the

proposed area of implementation.

7. Residential concentration of the employees in that area.

8. Recommendations of the SSO/BM. for implementation of the Scheme to that area.

9.  Whether a cluster of villages within a radius of 8 Kilo meters can be formed for arriving at the

minimum number of employees (1000) required for implementation.

10. Particulars of Factories/Establishments found functioning in the area including public sector units.

(Separate statement may be given for factories to be covered under Sec. 2(12) and establishments to be

covered under Sec. 1(5).)

11.     Statement:       Details to be furnished in the following Statement in duplicate.

Remarks
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P.1.10. Action at Regional Office: On receipt of the above information, the Regional Office may scrutinize

the report and statement of the SSO/BM to ensure that all the information required has been furnished.

The report is expected to be full and complete in all respects but, if any information is required, RO may

obtain such information from the SSO/BM on priority basis. Thereafter, if the area is eligible for

implementation as per the existing norms, R.O. may take up the matter with the ESI Directorate in the

State Government asking for making medical benefit arrangements in the area proposed to be implemented.

P.1.11 Medical arrangements before implementation:-The State Government then proceeds to make

necessary Medical arrangements which should be in place from the very first day of implementation to

provide medical benefit to the covered employees and their families to avoid any inconvenience to them.

Further, if an ESI Dispensary is already functioning within a radius of 8 km, then the same Dispensary

can normally be designated for catering to the needs of the Insured population. Thus, if a new area under

consideration is small and contiguous to the already implemented zones, there is no immediate need for

creation of another Dispensary.  Further if the Insured population has a potential of 3000 then a Dispensary

is a necessary pre-requisite. If it is less than 3000, alternatives like IMP System or tie-up system with

other local Dispensary/hospital have to be contemplated. Proper arrangements should also be made for

super-specialty treatment to the beneficiaries.

 P.1.12 Phased programme: Hqrs. Office would monitor the pace of implementation to the newly identified

areas and fix realistic targets for implementation, known as Phased Programme and communicates the

same to Regional office and the State Government for strict adherence to these targeted dates and the

State Medical Commissioner and the Regional Director have to strongly pursue the State Government so

that if necessary, the Director General would address the State Government demi officially.

P.1.13 Bearing entire expenditure on medical benefit by the Corporation: In order to facilitate speedy

implementation of the Scheme in the qualifying areas, the Corporation has attached utmost priority and

has come forward to foot the entire expenditure of the cost of medical benefits for the first three years of

implementation.  Thus, the RO has to constantly keep reminding the State Government for early completion

of Medical arrangements and also keep Hqrs. Office posted about the latest developments.   The Corporation

has also introduced another alternative  that in case the State Government is not in a position to make

Medical arrangement as per priorities, the Corporation would make these arrangements, instead, in fit

cases after obtaining the consent of the State Government

P.1.14 State Government to furnish details of arrangements made: The State Government after getting

the sanction from Headquarters (Medical Division) shall make  medical arrangements in the proposed

area of implementation and furnish the full details to the Regional Office in the proforma at Annexure - 1.

P.1.15    Further action at R.O:  On receipt of full particulars from the State Government, RO may write

to the Hqrs. Office duly enclosing the Statement received from the SSO/BM and the details received from

the State Government, recommending extension of the Scheme to the new area. The most important pre-

requisite is that the RD and the SMC are satisfied that the arrangements are adequate enough to provide

the required standards of Medical treatment  The letter to be addressed to the Hqrs.   (P &D) is at
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Annexure-2.  All the required particulars, complete in all respects should be furnished to avoid back-

references.  A draft notification containing correct and full demarcation of the area to be implemented to

be issued by the Central Government should also be enclosed.

P.1.16 Action at Hqrs. Office: Hqrs. Office would examine the proposal and after satisfying that the area is

ripe for implementation and that the medical arrangements are in place , prepare a draft notification

extending the scheme to that area and move the Ministry of Labour for issuing notification in the Official

Gazette under Section 1(3) of the Act. Proforma of the notification is at Annexure-3.

P1.17 Notification by the Central Government:  Once the Central Government (Ministry of Labour)

issues the notification specifying the area and the date of implementation, the area defined therein stands

implemented from such date. The date specified in the said notification is the appointed day (date of

implementation of the scheme) for that area. There is no need for the Central Government to issue any

preliminary notification calling for objections, if any, from the public. Only one notification extending

the provisions to the specified area from a specific date is required.

P.1.18 Action by Regional Office after receipt of notification:  The provisions of the Act shall come into

force from the  date or dates as the Central Government may by notification in the Official Gazette,

appoint. From that day the Act becomes applicable to all the Factories coverable under the Act and to all

the class of establishments already made applicable by  the Appropriate Government   As soon as the

Notification is issued, the RO may give wide publicity and take all the necessary steps to educate the

employers and employees about all the salient features of the Scheme and their responsibilities and

obligations under the Scheme. The procedure to be followed should also be familiarized .It will also

inform all the employers of the coverable units and start  allotting the code numbers to the factories/

establishments for which a proper Form-01/required information is already available with the report of

the SSO/BM. However, code numbers should not be allotted on the basis of survey conducted prior to

preceding 12 months from the date of implementation (No. T-11/14/43/1/2001-Ins1V dated 24/10/2002).

In all other cases, RO may call for Employer’s Registration Form (form-01) and initiate the Registration

process. In the meantime necessary Banking arrangements for payment of Contributions should be properly

made so that there are no hassles in making timely payment of Contributions. The Branch Manager shall

also start the process of Registration of employees on receipt of Employer’s code numbers from the

Regional Office.

             It is very essential to ensure that the Medical arrangements and the arrangements for Registration

of Factories and Insured Persons are in place from the very first day of Implementation. The Regional

Office and the Branch Office would give every guidance to all the employers in filling the Registration

forms by the employers and Declaration Forms by employees and also in securing Pehchan (Identity)

Cards by arranging to take the Photographs of the eligible beneficiaries in the families of the Employees.

EXTENSION OF THE SCHEME UNDER SECTION 1(5):

P.1.19 Section 2(1):  “Appropriate Government” means, in respect of establishments under the control of
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the Central Government or a railway administration or a major port or a mine or oil field, the Central

Government, and in all other cases, the State Government.

Thus, for establishments under the control or management of the Central Government, the Central

Government is the “Appropriate Government” for extending the scheme to those establishments or class

of establishments. For all other establishments under private management and establishments under the

control of the State Government, the State Government is the “Appropriate Government”.

P.1.20
 Notification under Section 1(5) by the State Government: The notification under Section 1(5)

by the State Government is in two stages. First a Notice of Government’s intention to extend the scheme

(known as preliminary notification) to any other class of establishments is to be published in the Official

Gazette, after obtaining prior approval of the Central Government and call for objections if any from the

General public within one month. The notice period was earlier six months from the date of its issue. Now

the notice period has been reduced to one month with effect from 1st June, 2010 vide ESI Amendment Act

2010. The proforma of the notification is at Annexure-4. After taking in to consideration the objections if

any received within the notice period, a final notification extending the scheme to any other establishment

or class of establishments within the State is to be issued by the State Government. The proforma of the

final notifications to be issued under Section 1(5) by the State Government is at Annexure- 5.

P.1.21 Notification under Section 1(5) by the Central Government: If the class of establishments to which

the scheme is to be extended, belong to or under the control of the Government, then both preliminary and

final notification for extension of the scheme to them is to be issued by the Central Government being the

Appropriate Government,  in consultation with the Corporation . The procedure and the proforma of the

notifications is the same as shown in P.1.20 above.

P.1.22 Extension to NEW CLASS OF establishments: There is no need for the State Government to issue

a separate notification under section 1(5) of the Act to the newly implemented area for coverage of

categories of establishments already covered in other areas in the State in view of proviso to Section 1(5).

If a proposal is being made for extension of the scheme to a new class of establishments in the State, the

State Government may submit its proposals to the Corporation (Hqrs. Office). In this task, the RO is also

required to gather and furnish to the State Government all the required data regarding number of such

Establishments in that category and No of Employees who may enter into the Scheme after implementation.

Hqrs. Office may forward the proposal to the Central Government (Ministry of Labour) for its approval,

and on receipt of the approval, forward the proposals to the concerned State Government for issue of the

preliminary notification under Section 1(5) and follow up action thereon.

 P.1.23 Action at Regional Office and Branch Office after the scheme is extended to other Class of

establishments: The procedure to be followed by the Regional Office and the Branch Office after the

scheme is extended to other class of establishments is the same as explained in  P.1.18 above.

                                                       ————————————
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