CHAPTER   XII
DETERMINATION OF CONTRIBUTION IN CERTAIN CASES
INTRODUCTION : The principal employer of every covered factory/establishment is required to pay in

respect of every employee, whether directly employed by him or by or through an immediate employer,

both the employer’s contribution and the employee’s contribution within 21 days of expiry of each calendar

month and maintain a “Register of Employees” showing the month wise Employees’ share of contributions

,wages paid or payable and the number of days for which such wages are payable in respect of all the

employees.  The employer is also required to submit a half-yearly return known as ‘Return of contributions

,in quadruplicate for each contribution period ending on 31st March and 30th September in quadruplicate

within 42 days to the Branch Office concerned and to produce the relevant records for inspection by the

Social Security Officer or any other officer of the Corporation.

However, there are instances where, the employer defaults in maintenance of Registers, payment of

contributions, submission of returns and production of records for inspection. Under these circumstances,

the Corporation is not in a position to ascertain  the  correct  amount of contribution payable by the

employer to initiate recovery action in  the normal course. The Act provides for determination of

contributions in such situations under sub-section 1 of section 45-A.

L.12.1 Provisions of Section 45-A(1): Where in respect of a factory or establishment no returns,  particulars,

registers or records are submitted, furnished or maintained in accordance with the provisions of section

44 or any Social Security Officer or other official of the Corporation referred to in sub-section 45 is

prevented in any manner by the principal or immediate employer or any other person, in exercising his

functions or discharging his duties under section 45, the Corporation may, on the basis of information

available to it, by order, determine the amount of contributions payable in respect of the employees of that

factory or establishment.

                       PROVIDED that no such order shall be passed by the Corporation unless the principal or

immediate employer or the person in charge of the factory or establishment has been given a reasonable

opportunity of being heard.

                        Provided further that no such order shall be passed by the Corporation in respect of the

period beyond five years from the date on which the contribution shall become payable.
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L.12.2  Circumstances and Conditions under which the determination u/s 45-A  is to be made:

(A)     Circumstances:

(a)
When   the factory/establishment has not submitted returns,   furnished the required

particulars, or maintained records in accordance with the provisions of Section 44 of the

Act; or

(b)
the SSO or the other official of the Corporation referred to in sub-section (2) of section 45

was prevented in any manner by the principal or immediate employer in exercising his

functions or discharging his duties under section 45 of the Act;

(B)     Conditions:

(a)
Reasonable opportunity of being heard is to be given to the Principal  or  immediate employer;

(b)
Determination must be based on the information available Corporation;

           (c)
Determination must be made by an ‘Speaking order’;

(d)
No determination shall be made in respect of the period beyond 5 years from  the date on

which the contribution shall become payable (came in to effect from  1st June, 2010).

Examples  on  (A ) above :

(i)    It was held by the Delhi High Court in the case of M/s Masco (P) Ltd., v. ESIC New Delhi (1975(1)

LLJ.29) that resort to Section 45-A would be made only if none of the three sources for normal determination

of contributions are available because in such a case, the Corporation would have no option but to determine

the contribution on the material available to it. If, however, one of the three sources, namely, returns,

particulars, registers or records is available, it would not necessarily make the determination impracticable

or difficult on the normal method. The difficulty arises only when there is a total absence of data.

(ii)   Likewise, there are quite a number of instances,  where, some employees who are casually or

sporadically employed on occasional work like construction work, Building Repairs, Machinery

Maintanence and the like are not covered  and their wages are booked under the Heads of Building

Repairs, construction Account. Machinery Maintanence  Account.  These payments are booked (in Ledgers

through Vouchers)  along  with the cost of materials ,transportation charges , freight charges, profit margins

of the contractors etc .  At the time of Inspection of records the details of persons who worked, wages paid

to them  and the period of employment etc., are not available and the employer also does not have documents

to show these details.

202



ESIC REVENUE MANUAL

CHAPTER XII


DETERMINATION OF CONTRIBUTION IN CERTAIN CASES
(iii)  Another category of cases is that the employers may make certain types of wages which attract

Contributions but may not pay the contributions on such wages. Say for example, production incentives,

Attendance Bonus etc paid but Contributions have not  been paid on these wages.

All these categories of cases render themselves for determination under this section . In these cases

Determination under this Act becomes necessary when the employer is unable to show the quantum of

wages on which contributions are payable and the Corporation has no other valid basis to ascertain the

amount of contribution precisely .

(iv)  Further, the word “obstructed” used  was replaced with the words “Prevented in any manner” in the

1989 amendment to the Act, which indicates that non-production of records before the SSO or other

official of the Corporation without any valid reason also tantamount  to prevention in exercising his

functions or discharging his duties.

L 12.3  Salient  features of determination under section 45-A :

Section 45-A was merely intended to devise a procedure to fix the quantum of contributions not paid, in

the absence of any of the employers’ records, returns or documents which normally help assessing the

actual amount of unpaid contributions. There being no valid records  to ascertain the actual contributions

due , the alternative provided is to determine the quantum on the basis of information available to the

Corporation on the basis of best judgement principles.

        The determination under Section 45-A of the Act must, according to the terms of the sub-section be

made by an “Speaking order”. The order must also set out the basis of determination because the section

envisages that such a determination would be “on the basis of information available to it” and that being

so, an order under this Section is in the nature of a quasi-judicial order and this necessarily involves

proper application of mind by the Determining Authority and his personal satisfaction of the correctness

of facts on the basis on which the determination is made.

          Thus, the most essential pre-requisite  for the validity of the determination is that the determination

must, in terms of sub-section (1) of section 45-A of the Act, be made “on the basis of information available”

to the Corporation, such as:-

1.
 the basis of the information from the  records of the employer,

2.
the particulars and information supplied by the employer from time to

time
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3.
the findings  of the inspection  of records of the employer by the Officials

of the Corporation,

4.
the statements of the employer, his employee or the employees concerned

either before the Corporation or before any other Statutory Authority.

L.12.4   Action against defaulting employers:

(A) In case of Big employers employing 250 employees and above,  a separate procedure to closely

monitor the compliance of such Big Employers has been laid down.  For this purpose, the Branch Manager

or the area SSO, who has been entrusted with the work of monthly Challan Verification, has to submit a

monthly compliance report (Short Inspection Report) in respect of each big (major) employer in their

jurisdiction indicating the number of employees, amount of contribution, if paid the date of remittance.

In case  the contributions due have not been paid even after the due date the details of amount of wages on

which contributions were deducted, along with total contributions deducted but not paid should be indicated

in the proforma prescribed for the purpose of incorporating  full details of page numbers etc., of the wage

registers in which wages were paid and contribution deducted but not paid alongwith the signature of the

employer (his authorised representative) should be submitted to enable the Regional Office to initiate

prompt Recovery Action etc., against the defaulting employers on actual basis. This statement alongwith

the signature of the employer would form the basis for prosecution of the employer u/s. 85. Further,

Section -45A should not be resorted to in such cases.

(B) Other employers: The default position is watched in all other cases contribution period-wise. The

following time schedule has been prescribed both for determination of Contribution, recovery and legal

action:
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Description Half-yearly

1.
Preparation of defaulters’ list 

By C-6 Branch                          

2.
Inspection
by SSO of

defaulting units                         

3.
Complete Action of issuing     

C-18/45-A/C-19 & SCN u/s 

85                



period

ending March 

1st July 

30th September

31st December



Half-yearly period

ending September

1st January 

31st March

30th June 
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1. The Defaulter List must be prepared as specified above.

2. Concerned SSO of the division shall hand over the defaulter list who shall visit each of defaulter unit

& submit a report regarding status of the unit whether running or closed etc.

3. The SSO will ensure to forward the proof of compliance if the employer reports having made the

compliance for period under default.

4. SSO need not conduct detailed inspection at this moment. However a short inspection of employes

wages records including that of immediate employer shall be seen by SSO for assessing the contribution

required to be paid by the Principal Employer. He shall intimate the employer in the visit note to be

given by SSO on the spot.

5. SSO must complete the visit at the defaulting unit under his jurisdiction & the report should be

submitted by all means by within times specified above.

6. Reginal Office/Sub. Regional Office/Divisional Office must complete the action of issue of C-18/

45-A/C-19 within time specified above.

7. In no case, C-18 Adhoc shall be issued without conferming the unit is functioning.

8. In case, the unit is found closed during the visit by SSO, the matter should be referred to Rgional

Office, with details of full present address of the Employer. SSO should follow the drill for carring

out the inspection for confirming the closure.

The instruction will have no bearing on priority of inspection as mentioned in the Inspection Policy.

(Head Quarters’ instruction No.T-11/13/BIFR/2011-Rev.I     Dated 12/01/2011)

NOTE : It is decided by Head Quarters in the wake of IT Roll out that where an employer does not make

payment of contribution for the 1st month, a letter reminding the principal employer has to be issued.

Similarily, if the non payment is noticed continuously for 2nd month, another letter to the principal employer

need be sent by registered post with AD. If the contributions are not paid for 3rd consecutive month also,

follow up coercive action has to be initiated for enforcing recovery of the contribution involved. . A copy

of “Defaulter’s Action” under IT roll out is annexed as  Annexure -11.
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L.12.5   Contribution on  wages on which contribution is due but not paid:   As and when the wages on

which contribution has not been paid although legally  due  are detected   by the SSO during  inspection

or test inspection of records of the employer, he may issue an observation slip indicating the details of

such omitted wages noticed by him, with an advice to the employer for immediate compliance. Copy of

the spot observation slip duly acknowledged by the employer is to be enclosed to the inspection report. If

the amounts of such omitted wages furnished  are the actual  and absolute amounts on which contributions

are payable, a notice in form C-18 (actual) may be issued to the employer under registered post

acknowledgement due. If the amount reported by the SSO/TIO includes any other non-wage components

together with the wages like material costs freight charges etc, the employer may be given an opportunity

for segregating the wages for payment of contributions. For this purpose, a show-cause notice in Form C-

18 (adhoc) providing an opportunity for a personal hearing (by fixing a date) and to produce the required

documents to establish his stand and also to file a detailed statement of contributions due is to be issued.

While determining the contribution on adhoc/actual basis, a well reasoned speaking order u/s 45-A of the

Act, preceded by a mandatory requirement of affording the employer a reasonable opportunity of being

heard, should be issued as per Hqrs. Instructions P-11/14/57/Misc./03-Rev.II  dated 7-3-2006.

L.12.6   Officers “authorised “  to determine  the contribution under Sec 45 -A:

(a) Gazette Notification No. T-11/13/3/90-INS.III dated 28th June,1991:—

The Employee’s State Insurance Corporation at its meeting held on 06-03-91 adopted the following

Resolution, which is published for information of all concerned:-

RESOLUTION
“ In supersession of earlier Resolution dated 14-12-1990, it is resolved that the powers of the Corporation

under Section 45-A to determine by order the amount of contributions payable shall be exercised :-

i)
by the Director General , Insurance Commissioner  and a Joint Insurance Commissioner in

respect of a factory/establishment situated anywhere in India;

ii) by a Regional Director in respect of a factory/establishment situated within his Region;

iii) by a Director/Joint  Regional Director/Joint Regional Director In-Charge/Deputy Regional

Director and Assistant Regional Director in respect of a factory/establishment  situated within

the area in his charge/in his Region/Sub-Region;”

NOTE:—The Designations of JRD,DRD andARD have been changed to JD,DD and AD. Accordingly
the designations in the Resolution need be reworded as JD,DD and AD . Further , the post of
Additional Commissioner has been created for the Regions also for which  the Resolution may
include their designation  also.
       Thus, in the Regional Office/Sub-Regional Office/Divisional Office, the Additional Commissioner,

Regional Director , Joint Regional Director , Joint Regional Director (I/C) , Deputy Directors  and Assistant

Directors dealing with the Revenue Branches are authorized to issue notice to the employers and determine

the contribution u/s 45A in respect of the employers’ files under their charge.
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L.12.7   Steps involved in determination of contribution under Section 45A :

(i) Issue of a notice (C-18) to the Principal Employer by Registered Post with AD.

(ii) Giving adequate opportunities to the employer to explain and establish his stand by  asking him to

file statement of contributions due,  produce connected documents, records .

(iii) Apply his mind to all the facts of the case and submission made in writing and during hearing  and

(iv) Pass a well reasoned ‘speaking order’ by traversing all the points and clearly indicating the reasons

for arriving at the final decision  and the quantum of contributions determined in the process and

(v) Directing the employer to make the payment of the determined amount within the    time-frame fixed

for the purpose.

      The most essential ingredient in this exercise is strict observance of Principles of Natural Justice,

judicious application of mind and a logical conclusion on the basis of all the facts placed before the

Authority and the orders passed should demonstrate all these features even at a glance. as such orders

should stand the scrutiny of various courts  during litigations.

Explanation :

i)
Notice to be issued to the principal employer: Section 40 casts the liability for payment of contributions

on  the principal employer both in respect of directly employed employees and employees employed

through or by the immediate employers. However, Section 44 provides for submission of returns,

furnishing of particulars and maintenance of registers/records by the immediate employers also.

Therefore, a show cause  notice in the standard form C-18 (adhoc) may be issued to the principal

employer(s), to their available residential Addresses. A copy of the notice may also be sent to the

factory/establishment and to the area SSO.

ii) Concept of “ASSUMED NOTIONAL MONTHLY WAGES” taken  for determination of contribution

where the employer has defaulted in payment of the contribution, submission of prescribed return

and where inspection of records for the period invovled has not been conducted due to non production
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of records. In the absence of any information about the amount of wages on which contributions are

payable from the available records, and only the number of employees, is known, the contribution is

determined on assumed notional monthly wages. The assumed notional monthly wages is 55% (fifty

five percent) of the wage ceiling for coverage of an employee prescribed by the Central Government,

and the Corporation has authorised the Director General to approve the assumed wages from time to

time. Accordingly, the assumed notional monthly wages approved by the Director General when the

wage ceiling was raised to 10,000 a month from 1-10-2006 was Rupees 5,500/- (Hqrs’ Memorandum

No. T-11/13/3/2006- Rev. I dated 19-4-2007 . The same is revised to 8250/- when the wage ceiling

was revised to 15,000/- from 1st May, 2010.(Hqrs. Memorandum number T-II/13/1/2010-Rev.-1

Dated: 16.08.2010.)

iii Contents of the show cause notice in form C-18 (adhoc):  In brief, the statutory position on the

following points are to be indicated :

a) The obligations and liability of the Principal employer to register all the employees, pay the

contributions at the rate prescribed by the Central Government in accordance with the provisions of

section 39, 40 of the Act, and rule 51 of the ESI (Central) rules 1950, in the manner and time limits

prescribed under regulation 29, 31, and 33 of the ESI (General) regulations 1950.

b) Submission of return of contributions for each contribution period in the manner and time limit

specified under regulation 26 thereof.

c) Provisions in the Act for levy and recovery of interest in case of failure to pay the contributions in

time.

d) Details of default in payment of contribution with period, non-maintenance of registers/records, non-

submission of returns, and non-production of records before the SSO /Other Officials of the Corporation

with period involved may be furnished in the next Para. If the notice is for non-compliance on certain

items of wages or on wage element in the total expenditure involved, based on the report of the SSO/

TIO, those details may be given.   The description may read as “wages booked under the Head of

account …’

e) The provisions of Section 45-A specifying the circumstances under which the Corporation is

empowered to determine the contribution.
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f)
The amount of contribution proposed to be determined for the period of default and the basis of

calculation for the same. This includes the nature of default, period, and amount of contribution with

basis of calculation.

L.12.8   Deficiencies observed in issue of C-18 notice  and remedial steps to be followed :

(D.O No : T-11/13/3/2002-lns. Ill dated 16.1.2002 from Addl Commissioner (Rev) Hqrs)

Section 45A contemplates a quasi-judicial proceedings. Proviso to Section 45-A states that no order u/s

45-A should be passed unless  Principal / Immediate Employer or the person in charge of the factory or

establishment is given a reasonable opportunity of being heard. A reasonable opportunity contemplates

information regarding the basis of calculation proposed to be adopted while invoking section 45-A.

Therefore, the basis of calculation including the period and the nature of the dues should be absolutely

clear to the recipient of the notice.

Some of the illustrations of improper / wrong information given in the calculation portion of C-

18(adhoc) as received through employer’s representations, are given below :

Calculation
S.No



Nature of dues



Period

From

to



Amount of

Contribution



Basis of calculation

Illustration 1
Building construction

General Repair

Machinery Repair

Apprentices

Illustration 2

Illustration 3
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4/2k  - 12/2k

2/99 – 12/99



a) 25x6x880x7.25%

   25x6x1650x5.5%

   25x6x3575x6.5%

               Or

b)   Adhoc

               or

c)   Assumed
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From the above it may seen that anyone not conversant with the revenue related work of ESIC will find

it very difficult to comprehend the above basis of calculation and hence will be unable to make a proper

reply or objection to it.

 As far as the 1st illustration is concerned , ESI contribution is not due on construction of building,

repair of building or maintenance of machineries. The contribution is due only in respect of non-covered

employees employed for the purpose of construction of building , repair and maintenance of building etc.

and in respect of wages  paid to such employees.  Similarly, all apprentices are not coverable u/s 2(9).

Therefore, as against illustration 1, the correct information should have been “contribution in respect of

non-registered employees / casual employees or employees employed through immediate employer engaged

for construction of building etc. and in respect of wages (omitted) paid to them.

The 2nd illustration above is improper and unacceptable and the correct method should be to

write clearly and legibly such as “1.4.2000 to 31.12.2000”  etc. so that there is no ambiguity

The 3rd illustration  given under column 5 of calculation is totally vague and can only confuse the

recipient. What the different figures represent, is absolutely not known to the employer. The correct

procedure should have been to write the basis of calculation in column 5 in the matter illustrated below :

No of employees x  No of months  x  Assumed Notional Monthly Wages x  percent  rate of

contribution during the relevant period namely :-

“ 25 ( No of employees ) x 6( no of months)  x 1650 (Assumed Notional Monthly Wages) x 5.5%

(percent  rate of contribution during the relevant period)

Under “ Basis of calculation “ merely writing adhoc is also insufficient. It is absolutely necessary

to clearly state the basis of calculation as shown above .

If the employer challenges a 45- A order issued following C-18(adhoc) with such insufficient or

vague information , the 45 A order will have to be re-called and the employer may have to be given a fresh

and proper opportunity inspite of the fact that the C-18 (adhoc) may have been duly received by him

ahead of the date of personal hearing. If the employer seeks clarification with regard to basis of calculation

during the personal hearing, the Corporation bound to give him the clarification and some additional time

to enable him to come up with a proper reply. The 45-A order issued consequent upon such inadequate or

insufficient show cause notice will not stand the scrutiny of law in the court.
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The officers who are signing the C-18(adhoc) in future should be held personally responsible for

issuing the unsatisfactory or inadequate C-19(adhoc).

L.12.9   Guide-lines for Ad-hoc assessment  of contribution u/s 45-A:

(i) Issue of  order u/s 45 –A of the Act  and C-19.( Hqrs instructions no. T.11/13/3/95-Ins III dtd

28.11.2000).

               It has been observed that in many cases the employers have been representing to this office that

recovery orders have been received by them without having been served with any demand notice before

the issue of recovery order. The matter was examined at Hrs. Office and it has been decided that the

authorised officers will not issue any C-19 unless there is adequate proof that C-I8 (Actual) issued by the

Regional Office has been received by the employer. Invariably, the C-l8(Actual) should be issued in

registered post as there are complaints that though C-18s are issued by the Regional Office they are not

actually dispatched. Similarly before issue of order under Section 45-A of the ESI Act, it may be ensured

that a registered demand letter i.e. C-I8 (Adhoc) is issued to the employer intimating the date of personal

hearing and the same is received by the employer. In case the employer desires to be heard on a subsequent

date due to his personal problem, the employer may be given another date of personal hearing to give him

reasonable opportunity of being heard, Before issuing the order under Section 45-A against C-18 (Adhoc)

and C-19 against the C-18 (Actual), inquiries may be made from the Branch/Receipt & Dispatch Section

to find out whether any representation from the employer is pending. If so, the same may be considered

Considering all the aspects as well as the postal delay occurring now-a-days, it has been decided that a

period of 30 days should be given while issuing the registered C-18(Adhoc) and C-18(Actual) to enable

the employer to present himself for the personal hearing or to represent his case as the case may be.

Only after giving reasonable opportunity to the employer, the Speaking Order followed by recovery

certificate may be issued by the officer assessing the contribution.

(ii)   Disposal of show-cause notice  issued in C-18 (adhoc) in case of compliance, by the employer.

(Hqrs instructions no.V-36/1 5/2000-lns III  Dated: 26. 7.2002 )

 “During the Regional Directors’ Meeting on 23 and 24th   March, 2001, certain clarification was sought

with regard to determination of contribution under Sec.45-A of the ESI Act and disposal of C-18 (adhoc)

in certain situations. The issue has been examined at Hqrs. and the clarification is given as under:

 In case of following circumstances, the C-18 (adhoc) issued on the basis of the assumed wage may be
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cancelled and withdrawn with intimation to the employer and an appropriate entry in the C-18 ‘ register

duly authenticated by the DA and Superintendent,  as explained in Instruction No. T-l 1/13/3/2001 INS.

III dated 13.8.2001

1)  Where it is found that the employer has paid contribution and submitted RC in time but, there was

delay in posting of challans / R.C. or the defaulter’s list was generated wrongly.

2) Where the employer has paid regular contribution with some delay but submitted the Return of

contributions in time.

3)  Where the employer has paid contribution with some delay and submitted Returns also; with some

delay but before the issue of C-18. In such cases, regular inspection will be conducted as per the Inspection

Policy since the defaulters list was correctly generated.

4.  Where the employer has complied by payment and submission of Returns belatedly and after issue of

C-18 but before the first date of personal hearing, in such cases also, regular inspection will be done for

the period as defaulters’ list was correctly generated.

5.  If the employer is a defaulter but appears on the 1st date of personal hearing with the statement of

contribution due as per his records for the relevant months involved in the C-18 and the average number

of employees and amount of contribution per month, reflected in the statement is at par with immediate

preceding months for which compliance was received or inspection report was received. If the employer

is only seeking time for, payment with such statement on account of financial or other difficulties, the

statement may be received on record and the C -18 (actual) may be issued with only 15 days time to make

the payment followed with prompt C-19 and simultaneous inspection may also be arranged so that the

statements submitted can be reconciled and further omission if any can be reported for which a separate

C-18 (adhoc) can be issued.

           In all other cases where C-18 (adhoc) has been issued and acknowledgement card has been received

indicating receipt of the C-18 before the date of personal hearing but there is no reply against C-18 nor

there is appearance by the employer for personal hearing, 45-A Order may be issued after ensuring that no

reply has been received whether it is filed or not. In the absence of A.D.card, proof of dispatch of C-18

(adhoc) with reference to Dispatch Register, may be noted in the file by the respective D.A. and if there

is a gap of at least 15 days between the date of dispatch and date of personal hearing, the 45-A order could

be issued.
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         Where the employer has complied immediately after the 1st date of personal hearing fixed in C-18

and difference in number of employees reflected of amount of contribution paid for the relevant period in

the C-18 is not more than 10% of the immediate preceding months for which compliance or inspection

report has been received, a decision to close and  withdraw the C-18 (adhoc) subject to inspection, can be

taken, if justified, with the approval of JD/RD.

6) In case of C-18 (adhoc) on omitted wages based on report of the inspector / test inspecting officer/

Vigilance Officer etc., a proper personal hearing should be conducted and 45-A order issued in accordance

with the existing procedure and instructions. Personal hearing will also include verification of records

produced by the employer and this may not be delegated to the Inspector as far as possible.

7) The Branch Officer should not give unnecessary and long adjournment which leads to doubt on bonafide.

Normally, the 1st adjournment should not be for more than 30 days and next adjournment should not be

for more than 15 days. Whereas third or more adjournment if felt necessary, may be given with the

approval of Joint Director / RD.

8) Wherever C-18 is treated as cancelled and closed as per above instruction, immediate intimation should

be given to the employer under certificate of posting with copy to inspector, besides entry and authentication

in C-18 Register.

             Non compliance with the above instructions and keeping the C-l 8 pending for personal hearing

etc., even in cases where the C-18 should be closed and cancelled as stated above, could lead to adverse

inference of malafide”.

L 12.10     Claiming of contribution for the back period in respect of additional employees detected during

physical verification by SSO/TIO/Vigilance :   In some cases, recommendations is made for claiming

contribution (by issue of C 18 notice)from the date of last inspection or from the date of start of the unit.

In such cases, where the number of Additiona employees is reported, the SSO/TIO/vigilance have been

physically counting the number of employees available in the premises of the factory/establishment without

giving the details of the employees such as name, fathers name and date of appointment. Wherever possible

the signature or thumb impression of the employee should be obtained. In the absence of all these

information or without verifications of records of the relevant periods it would not be possible to substantiate

the employment of additional employees from a back period. It is therefore, decided that figures of additional

employees found on the date of inspection may not be taken for claiming contributions from the back

period in the absence of relevant evidence as mentioned above or without inspection of records of the

relevant back period. (Hqrs. Instructions No. S-11/12/1/2000-Ins. IV dated 1.5.2000)
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L 12.11    Approval  for  issue of notice in form C-18 by the Regional Director/Joint Director I/c.:

             According to  Hqrs. Instructions No. T-11/13/3/95-INS.III: Dated: 21-06-1999 (Instruction No.

4/99) wherever, the amount of wages/omitted wages  exceeds Rupees ten lakhs, before issue of the show-

cause notice in C-18 (adhoc) to the employer, the approval of the Regional Director/Jt. Director I/c. as the

case may be, will be obtained in the note file of the employer.

L 12.12    Signing and despatch of the show-cause notice: The notice may be signed by the Branch Officer

authorized with date and affix the seal containing his name and designation. The notice is to be sent by

registered post with Acknowledgement due or by speed post both to the Principal employer(s) to the

residential address and the factory/establishment, and the record of its despatch and the Signed postal

Acknowledgement should be properly maintained.  Copy of the notice may be marked to the Social

Security Officer of the area concerned, so that in all such cases, wherever, C-18 (adhoc) is issued,  no

inspection shall be carried out by SSO/TIO for the period  covered in the notice on or after the date of

personal hearing fixed without instructions from the Regional Office.

L 12.13  Keeping track of the files where C-18 (adhoc) notice is issued.  While signing the C-18 notice,

the Branch Officer may enter the date and time of personal hearing offered to the employer in his diary

against the concerned date so that the file and the notice thereof may not escape his attention. He must

personally monitor the progress of the case meticulously till the final orders are passed.

L.12.14  Action by the Branch:  It is suggested that all such files where the C-18 (adhoc) notice is issued

may be kept in a separate run by the Branch so that the postal acknowledgement and the reply if any

received from the defaulting employer can be linked up and submitted to the Branch Officer on the date

fixed for personal hearing with necessary noting in the note portion of the file for further action by the

Branch Officer.

L.12.15  Register of C-18/19: All the C18 both actual and adhoc issued may be entered before dispatch in

a register called C18/19, the proforma of which is given in the Annexure l9 .The serial number of this

Register should be indicated in the office copy of the C-18 for easy reference. All subsequent events like

payment of contribution either in full or part, issue of speaking order under section 45-A with period, date

and amount, payment details thereof, issue of C-19, recovery particulars etc. The entries may be duly

attested by the DA,Superintendent, BO invariably in the concerned cols. A monthly summary of this

register may be drawn by the dealing assistant, checked by the Superintendent, signed by the Branch

Officer is to be put up to the Regional director/Joint director in-charge for his perusal. All pending cases

must be attended on priority for their disposal.
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DETERMINATION OF CONTRIBUTION IN CERTAIN CASES
L 12.16  Non delivery of notices – Follow up Action thereon :  In the case of determination of contribution

u/s 45 A and damages  u/s 85 B, the important thing is issue of notice in form C-18 / D-18 by Regd.  Post

with AD. The speaking orders in these cases are  issued only after ensuring that respective notices have

been delivered to the defaulter. The main problem could be that of non delivery of notices by Regd. Post.

The following clarification will help solving the problem :

i)  Section 27 of the General Clauses Act reads as  :- Where any Central Act or Regulation made

after the commencement of this Act authorizes or requires any document to be served by Post, whether

the expression “serve” or either of the expression “give”  or “sent” or any expression is used , then, unless

a different intention appears, the service shall be deemed to be effected by properly addressing, pre-

paying and posting by Registered Post, a letter containing the  document and unless the contrary is proved,

to have been effected at time at which the letter would be delivered in the ordinary courses of post.

ii)  When  a letter is posted it is presumed that it has reached its destination and has been delivered

to the assessee. If letter is sent by registered post, that  presumption is still stronger ( Commissioner of

Hazari Bagh Muncipality vs Fulchand Agarwal, AIR 1966)

iii) In a case where a notices were sent by Registered Post to the proper address, it  was held that

their non-receipt by the assessee (addressee) will not invalidate the assessment  ( Bhopal Trading Co Vs

CIT UP, 28 ITR, 478)

iv)  If a properly addressed registered letter is received back in endorsement “Refused” made by

the post man it may be presumed ( as a rebuttable presumption) that the letter was refused by the assesse,

even without examination of the postman or other evidence regarding tender and refusal ( Balbahadur

Malkuthalia vs CIT, 31 AIR 930)

v)  In the case of factory or establishment being closed , the Regional Director / Joint Director I/

c can arrange the deliver of notice through  SSO / Branch Manager by way of affixing the notice at

prominent place of the premises of the said defaulter. This process may be witnessed by someone and

report of service sent to Regional Office / Sub-Regional Office.

(Hqrs instructions No. T-11/22/Policy/MPR/2005-Ins III dtd 23/3/2005)

